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Welcome, and thank you for registering for this electronic publication. This is the

second in a series based on Employer Contractor Health and Safety compliance, and is

called the Employer Contractor DIY Health and Safety Implementation Programme.

As you already know, the questions that an Employer Contractor should ask him or

herself continuously in terms of health and safety issues, are the following:

. WHAT are the requirements for the Employer Contractor? This includes
requirements for on-and-off-site work.

. WHO is accountable and responsible for implementing which requirements?

. WHY is it necessary to comply with specific requirements?

. WHERE do | have to comply with the requirements?

. WHEN do | have to comply with the requirements?

. HOW do |, as the Employer Contractor comply with the requirements?

This electronic publication will focus on answering the last three
questions - the WHERE, the WHEN, and the HOW of complying with
health and safety legislation.

In short, the Employer Contractor will be guided in practical terms of
‘HOW TO’ implement the legal requirements in an easily customisable
and focused manner.

The overall purpose of this programme is to extend the SafetyWallet Purpose, Vision,

Mission and Values (refer to page 11 of this document) in a practical manner.

More specifically, this publication will provide the Employer Contractor with the

necessary implementation guides relating to:

. The implementation of the requirements in terms of the Occupational Health and
Safety Amendment Act 2019 and other related legislation.

. The implementation, monitoring and control of his or her operations on a client’s

premises.

. Profiling and recording responsibility relating to the implementation and control of
the relevant legislative requirements.

. Basic templates for use to comply with specific requirements.

. Practical implementation of corrective action and control.

. Structuring, customising and implementing the chosen safety management
system.

. Developing and benefiting from the safety partnership that SafetyWallet sets out
to create in ensuring the Employer Contractor’s implementation and improvement
of his or her safety management system.
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The information in this document is structured as shown in Figure 1 below.

[
EMPLOYER CONTRACTOR
DIY HEALTH & SAFETY
IMPLEMENTATION
PROGRAMME
EME;%YPELT&?CP:;T:QS:T_OR INFORMATION GENERAL ASPECTS ADDENDUM 1:
EVALUATION ANALYSIS AND RELATING OCCUPATIONAL HEALTH
QUESTIONNAIRE INTERPRETATION BENCHMARKING & SAFETY AMENDMENT
AND IMPLEMENTATION ACT, 2019

(SEQ)

Figure 1: Programme Structure

. Employer Contractor Compliance Self-Evaluation Questionnaire (SEQ) deals with
the structure and sourcing of the organisational analysis requirements.
. Information Analysis and Interpretation deals with the approach to information

analysis, interpretation and benchmarking.

. General Aspects Relating to Analysis, Benchmarking and Implementation deals
with the provision of general guidelines relating to information analysis.

. Addendum 1: Occupational Health and Safety Amendment Act, 2019 provides the
Act in full.

Please note that information in this guide is based on the Occupational
Health and Safety Amendment Bill, 2020 (Government Gazette No.
44572, 14 May 2021). Specific information, sections and references may
differ in the final publication and promulgation of the Occupational
Health and Safety Amendment Act, 2019
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As health and safety management system partners, we will, together:

Implement a shared vision in terms of your health and safety
system and programmes.

Develop synergistic relationships based on, amongst others,
innovation, professionalism and efficiency.

Implement a positive health and safety system, experience and
culture that keeps people safe from harm.

Implement, monitor and adapt SMART health and safety
objectives.

Develop, implement and maintain uniquely customised health and
safety solutions.
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EMPLOYER CONTRACTOR
COMPLIANCE SELF-
EVALUATION

The initial compliance audit
Is based on the compliance
requirements of the
Occupational Health & Safety
Amendment Act, 2019
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The process followed throughout this document, is summarised in Figure 2 below.

QUALITATIVE EVALUATION
OHS AMENDMENT ACT, 2019 SEQ

COLLECT INFORMATION
EVIDENCE-BASED

ANALYSES INFORMATION
BENCHMARK IN TERMS OF
LEGISLATION & STANDARDS

STRATEGISE
PLAN TO ADDRESS GAPS

ORGANISE
PROFILE AND MOBILIZE RESOURCES
TO IMPLEMENT

DELEGATE
IMPLEMENTATION & RESPONSIBILITY

CONTROL
VERIFY, MONITOR AND RE-FOCUS
IMPLEMENTATION

Figure 2: Implementation Strategy

1.1 IMPLEMENTATION STRATEGY
Let us consider the steps outlined in Figure 2 above, in more detail. The following
provides only a basic overview in terms of each of the steps outlined.

1.1.1 QUALITATIVE EVALUATION
The backdrop against which the organisational health and safety compliance
analysis is done, is based on the OHS Amendment Act, 2019 SEQ. The SEQ is
based on the requirements of the OHS Amendment Act, 2019.
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1.1.2 COLLECT INFORMATION
When the OHS Amendment Act, 2019 SEQ is administered, we collect information.
The type of information collected, is mainly qualitative information, which results in
qualitative analysis.
Qualitative analysis basically refers to measuring something by its quality,
instead of its quantity. During the process of qualitative analysis, we explore the
description of an aspect. As a result, it focuses on evidence-based information that
is gathered.
Most of the times, numbers or numerical expressions cannot be used to describe
those aspects. In general, qualitative analysis focuses on:

. Descriptions.
. Feelings, thoughts, and perceptions.
. Understanding of motivations and behaviours.

1.1.3 ANALYSE INFORMATION
The analysis of the qualitative information gathered in the previous step is based
on knowledge of the following:

. The organisation, its structure, processes, requirements and functions.

. Legislative framework within which the organisation operates.

. National Standards and requirements relevant to its operations and service
offerings.

Using the above as a reference and guide, the analyst has to benchmark the
organisation in terms of legislation and standards that apply to the organisation,
and identify the gaps that exist in the organisation’s application of the prescribed
requirements.

The OHS Amendment Act, 2019 has the following purpose:

. Provide for health and safety of persons at work.

. Provide for the health and safety of persons in connection with the use of
plant and machinery.

. Protection of persons other than persons at work against hazards to health
and safety arising out of or in connection with the activities of persons at
work.

Various Regulations, on specific topics, are published in terms of the OHS
Amendment Act, 2019 from time to time by the Department of Labour. The
following Regulations and Codes of Good Practice are associated with the OHS
Amendment Act, 2019:

General Safety Regulations (GSR).

Environmental Regulations for Workplaces (ER).

Driven Machinery Regulations (DMR).

General Machinery Regulations (GMR).

Electrical Machinery Regulations (EMR).

Regulations concerning the Certificate of Competency (CCR).

NG IENENENIES
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7.
8.
9.
10.
1.
12.
13.
14.
15.
16.
17.
18.
19.

20.

21.

22.

Electrical Installation Regulations (EIR).

Lift, Escalator and Passenger Conveyor Regulations (LEPCR).
Regulations for the Integration of the Occupational Health and Safety Act.
Regulations for Hazardous Chemical Agents.

Pressure Equipment Regulations (PER).

Major Hazard Installation Regulations.

Regulations for Hazardous Biological Agents.

Diving Regulations (DR).

Asbestos Abatement Regulations.

Lead Regulations (LR).

Explosives Regulations (ER).

Noise-induced Hearing Loss Regulations.

General Administrative Regulations (GAR).

Construction Regulations.

Facilities Regulations (FR).

Dangerous Goods Regulations.

Various National Standards, on specific topics, are created and published by the
SABS in terms of the Act from time to time. The following are typical examples:

1.

2.

3.

SANS 10228: The identification and classification of dangerous goods for
transport by road and rail modes.

SANS 10231: Transport of dangerous goods - Operational requirements for
road vehicles.

SANS 10085: The design, erection, use and inspection of access scaffolding.

1.1.4 STRATEGISE
During this phase, the analyst, along with the organisation’s strategic management
have to set objectives.

The activities associated with the setting of objectives are shown in below:

Table 1: Activities Associated with the Setting of Objectives

ACTIVITY DESCRIPTION
Anticipate Formulate a clear vision of what to accomplish.
Aim Plan objectives and how to achieve them. Make them
SMART:
S pecific and S tretching.
M easurable.
A greed.
R ealistic.
T ime-bound.
Appoint Leaders and sub-leaders.
Alternatives How flexible can and must the strategy be?
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1.1.5 ORGANISE
During this phase, the analyst, along with the organisation’s strategic
management have to organise for action by profiling and mobilising resources for
implementation of the strategy. In addition, they have to establish controls and
arrange feedback. The activities associated with organising are shown in Table 2
and Table 3 below:

Table 2: Activities Associated with Organising

ACTIVITY DESCRIPTION
Methods o What are all the activities necessary to achieve the aim?
. Are there alternative methods of doing the task?
. How should the leader use authority?
Money . What budget is there for the exercise?
What might affect costs?
Manpower . Who can contribute?

. Who is available?
. Who MUST be involved?
. Who has the skills and knowledge needed?

Material . What materials are available? When?
. Is the quality right?

Minutes . What are the deadlines?

Machines . Equipment that might be needed?

. Availability?

Table 3: Activities Associated with Establishing Controls and Arranging Feedback

ACTIVITY DESCRIPTION

Controls . Intermediate milestones
. What should be achieved at each stage?
. What standards of Performance

. Reporting systems, formal or informal
. Use of sub-leaders
Consult . Who else might help?
. Plan alone or involve and consult?
Co-ordinate . Final plan, write it down
. Stage planning, start and finish times

. Who’s responsible for what?
. Overall time control
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Communicate . What is the aim?

. What is to happen to achieve it?
. Who is to do what?

. When does it start?

. Why are we doing what?

. Where will it happen?

. How will we control it?

Confirm . That everyone understands

. That all agree

. That all are committed

. That all ideas have been listened to

1.1.6 DELEGATE
During the delegation stage, you have to formalise the implementation and
responsibility. Table 4 below outlines the relevant activities associated with this
stage.

Table 4: Activities Associated with Delegating

ACTIVITY DESCRIPTION
Direction . Are we going the right way?
. Success or failure?
. Sticking to objectives?
. Are controls being met?
. Concern for quality?
Duration . Review timescale
. Milestones being met?
. Is deadline still achievable?
Dynamics . Review timescale
. Milestones being met?
. Is deadline still achievable?
Discussion . How is information being shared?
. Does everyone know what is going on?
. Flexibility demonstrated?

1.1.7 CONTROL
During the control stage, you verify, monitor and re-focus the implementation of
the strategy. Table 5 below outlines the relevant activities associated with this
stage.
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1.2

2.1

Table 5: Activities Associated with Controlling

ACTIVITY DESCRIPTION

What? . Is going well or badly?

When? . Is it finishing - the time scales and the mile stones?
Who? . Is achieving the desired outcomes or not?

How? . Well and efficiently are resources being used?
Why? . Are we succeeding or failing?

How? . Can standards be improved?

Where? . Can the strategy be changed and/or improved?
TIME FRAME

A process outlined in the previous section has to be well planned, executed and
controlled. It is extremely difficult to place a time-frame on the process, because there
are many aspects that play a role. Some of the aspects that play a role, are:

. Organisation size.

. Organisation footprint.

. Organisation differentiation of operations.

. Operational requirements.

. Industry requirements.

. Organisation readiness for change.

. Employee level of understanding relating to the concepts.
. Amount of gaps that need to be addressed.

. Implementation budget available.

In light of the above, it is very important to take into account the relevant organisation-
specific constraints and implementation requirements.

This SEQ is used to obtain qualitative information from the organisation that will be
used to analyse its compliance with the Act. Based on the information supplied, it

will be possible to identify the health and safety barriers and gap that exists in the
organisation. Subsequent to the identification of the barriers and gap that exists, the
organisation will be able to plan its addressing of the health and safety gap in order to
ensure compliance.

WHO COMPLETES THIS SEQ?
The CEO, or person(s) delegated with the responsibility to do so. In some instances, the
following role players may also be involved in its completion:

. Health and safety representative(s).
. Health and safety committee(s).
. Specialists.
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Please answer all the questions in this assessment.

The objective is to source the most comprehensive set of relevant evidence per

question or evidence category.

DESCRIPTION Y N

COMMENTS

OHSO1 Does your organisation have a Health and

Safety Management System in place? Please
provide comprehensive proof as Addendum
01. \ ,

\

Need not be a separate addendum, for example
a single policy provided, may cover a number of
evidence requirements. The policy is included one,
and can be reference in the ‘COMMENTS’ column.

Indicate withv/ a X or

Figure 3: Typical Example - Completion Instructions

\

Comments may
include a policy
reference or any
other type of
information

ORGANISATION NAME:

TRADING AS:

POSTAL ADDRESS:

PHYSICAL ADDRESS:

BUS TEL:

BUS FAX:

MANAGER/OWNER:

NAME OF PERSON COMPLETING
THE SEQ:

Notes:

29
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Please provide the following information pertaining to the application requirements of the
Occupational Health and Safety Amendment Act, 2019 in your organisation:

SECTION 7: HEALTH AND SAFETY MANAGEMENT SYSTEM

Requirement: The employer may be required to develop and implement a health and safety
management system.

DESCRIPTION Y N | COMMENTS

OHSO1 Does your organisation have a Health and Safety
Management System in place? Please provide
comprehensive proof as Addendum O1.

SECTION 8: DUTIES OF EMPLOYERS TO THEIR EMPLOYEES

Requirement: The employer has to provide and maintain a safe and risk-free work
environment to its employees.

DESCRIPTION Y | N |[COMMENTS

OHS02 | A work place specific risk assessment is conducted?
Please provide proof as Addendum 02.

OHSO03 | A written risk management plan, based on the risk
assessment is developed, implemented and available
on request? Please provide proof as Addendum 03.

OHS04 | The work place specific risk assessment is conducted
by competent person(s)? Please provide proof as
Addendum 04.

OHSO05 | No work is undertaken or article handled, unless the
control measures contained in the risk management
plan are complied with? Please provide proof as
Addendum OS5.

OHS06 |Information, instructions, training and supervision is
provided to ensure the work place health and safety of
employees. Please provide proof as Addendum 06.

OHSO7 | Measures are taken and enforced to ensure health and
safety compliance by employees/other persons on the
work premises. Please provide proof as Addendum 07.

OHSO08 | Supervisors are trained to understand the hazards
associated with plant/machinery. Please provide proof
as Addendum 08.
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OHSO09

Supervisors are trained to understand the hazards
associated with plant/machinery, and have the
authority to ensure that the precautionary measures
are implemented. Please provide proof as Addendum
09.

OHS10

All employees are informed regarding the relevant
components of the risk management plan and scope of
their authority. Please provide proof as Addendum 10.

SECTION 9: GENERAL DUTIES OF EMPLOYERS AND SELF-EMPLOYED PERSONS TO
PERSONS OTHER THAN THEIR EMPLOYEES

Requirement: Risks posed by identified hazards to persons other than direct employees are
not exposed to hazards to their health or safety and the risk is managed in line with the risk
management plan.

DESCRIPTION

Y

N

COMMENTS

OHS™M

Direct health and safety hazards and risks posed to
persons other than those in direct employment of

the organisation are managed in line with the risk
management plan. Please provide proof as Addendum
11.

OHS12

Self-employed person(s) must ensure that risks posed
by identified hazards to self and others are managed in
line with the specific risk management plan in line with
the duties of employees in terms of listed work (section
12(1)). Please provide proof as Addendum 12.

SECTION 10: GENERAL DUTIES OF MANUFACTURERS AND OTHERS REGARDING
ARTICLES AND SUBSTANCES FOR USE AT WORK

Requirement: Designers, manufacturers, importers, sellers, leasing agents or suppliers of
articles have to ensure that it complies with prescribed requirements.

DESCRIPTION

Y

N

COMMENTS

OHS13

Articles provided:

. Are safe and free of occupational health and
safety risks when used properly.

. Are accompanied by instructions that include
precautionary measures to be adhered to.

. Complies with all the prescribed requirements.

Please provide proof as Addendum 13.
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OHS14 Erectors and installers of articles have to ensure that
it is safe and free of hazards and risks when used
properly. Please provide proof as Addendum 14.

OHS15 Importers, sellers and suppliers of substances have to

ensure that:

. The substance is safe and without risks to health
when properly used.

. A complete and current safety data sheet (SDS) is
available regarding the substance.

Please provide proof as Addendum 15.

OHS16 Substance manufacturers, importers, sellers and
suppliers have to ensure that the substance is
classified, labelled and packaged in the prescribed
manner. Please provide proof as Addendum 16.

SECTION 12: GENERAL DUTIES OF EMPLOYERS REGARDING LISTED WORK

relating to it and implement its risk management plan.

Requirement: Where listed work is specified, the employer has to conduct a risk assessment

DESCRIPTION Y | N

COMMENTS

OHS17 The organisation engages in listed work. Please
provide proof as Addendum 17.

OHS18 A written risk management plan, based on the risk
assessment is developed, implemented and available
on request in terms of listed work. Please provide
proof as Addendum 18.

OHS19 The work place specific risk assessment relating to
listed work is conducted by competent person(s)?
Please provide proof as Addendum 19.

OHS20 |No work is undertaken or article handled, unless the
control measures contained in the risk management
plan relating to listed work are complied with? Please
provide proof as Addendum 20.

OHS21 Designated health and safety representatives are
informed of the aspects relating to listed work in line
with requirements. Please provide proof as Addendum
21.

SECTION 13: DUTY TO INFORM

health and safety relating to work, items, substances and plant or machinery.

Requirement: Employees have to be aware of the inherent hazards and risks in terms of




EMPLOYER CONTRACTOR HEALTH & SAFETY MANAGEMENT PROGRAMME
REVISION 1, JUNE 2021
THE EMPLOYER CONTRACTOR’S ‘WHAT TO DO’ GUIDE

. Beforehand of inspections, investigations or
formal inquiries based on inspector notification
and applications for exemption in terms of section
407

. As soon as possible of the occurrence of an
incident in his or her designated workplace.

Please provide proof as Addendum 23.

DESCRIPTION Y N | COMMENTS
OHS22 Employees are informed of the risks relating to health

and safety and precautionary measures in terms of:

. Work that is performed.

. Articles or substances that are produced,

processed, used, handled, stored or transported.

. Plant or machinery used.

Please provide proof as Addendum 22.
OHS23 Health and safety representatives are informed:

SECTION 15: DUTY NOT TO INTERFERE WITH, DAMAGE OR MISUSE THINGS

Requirement: No person is allowed to interfere with, damage or misuse anything provided
in the interest of health and safety.

DESCRIPTION

Y

N

COMMENTS

OHS24

No person is allowed to intentionally or recklessly
interfere with, damage or misuse anything which is
provided in the interest of health or safety. Please
provide proof as Addendum 24.

SECTION 16: CHIEF EXECUTIVE OFFICER (CEO) CHARGED WITH CERTAIN DUTIES

Requirement: The CEO has to fulfil certain duties in terms of the Act.

duties relating to health and safety. The duties are not
delegated further. Please provide proof as Addendum
27.

DESCRIPTION Y N | COMMENTS
OHS25 | The CEO ensures that the duties of the employer are

properly executed. Please provide proof as Addendum

25.
OHS26 | The CEO has developed, implemented and

continuously reviews the organisation’s health and

safety management system. Please provide proof as

Addendum 26.
OHS27 | While remaining accountable, the CEO has delegated
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SECTION 17: HEALTH AND SAFETY REPRESENTATIVES

Requirement: Designated health and safety representatives must be appointed where more
than 20 employees are employed.

DESCRIPTION

Y

N

COMMENTS

OHS28

Number of employees employed by the company.
Please provide proof as Addendum 28.

OHS29

Where relevant, health and safety representatives have
been appointed in writing, as follows:

Full-time employees, acquainted with conditions
and activities at that workplace or section.

All activities in connection with the designation,
functions and training of health and safety
representatives are performed during ordinary
working hours.

For shops and offices, at least one health and
safety representative for every 100 employees or
part thereof.

For all other work places, at least one health and
safety representative for every 50 employees or
part thereof.

Please provide proof as Addendum 29.

OHS30

Consultation in terms of the arrangements and
procedures for the nomination or election, period

of office and subsequent designation of health and
safety representatives takes place in good faith. Please
provide proof as Addendum 30.

SECTION 18: FUNCTIONS OF HEALTH AND SAFETY REPRESENTATIVESS

Requirement: Designated health and safety representatives must be allowed to perform
certain duties and they have certain rights.

DESCRIPTION

Y

N

COMMENTS
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OHS31

Health and safety representatives perform the
following functions:

Review the effectiveness of health and safety
measures.

Identify potential hazards and potential major
incidents at the workplace.

Along with the employer, examine the causes of
incidents at the workplace.

Investigate complaints by an employee relating to
health or safety at work.

Make representations to the Employer or a
health and safety committee, or where such
representations are unsuccessful, to an inspector.
Make representations to the Employer on general
matters affecting the health or safety of an
employee at the workplace.

Inspect the workplace, provided that he or she
gives reasonable notice of any intention to carry
out such an inspection to the employer.
Participate in consultations with inspectors at
the workplace and accompany inspectors on
inspections of the workplace.

Receive information from inspectors.

Attend meetings of the health and safety
committee as a member.

Report on instances of non-compliance with

the Act to the employer or health and safety
committee.

Please provide proof as Addendum 31.

35
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OHS32

Health and safety representatives are allowed to:

Visit the site of an incident or where an employee
was directed to leave the workplace at all
reasonable times and attend an inspection in loco.
Attend regular meetings with the employees at
the workplace to:

- Address health and safety in the workplace.

- Provide feedback information to the
employees represented.

- Discuss reports by the health and safety
representatives on the performance of their
functions.

- Receive mandates from employees to be
presented when attending the health and
safety committee meetings.

Attend an investigation or formal inquiry.

Attend a special meeting with employees they

represent after an incident in order to:

- Provide information on the incident.

- Inform employees regarding arrangements
for undertaking the investigation of the
incident.

- Gather information from employees relevant
to the incident.

Inspect any document which the employer is

required to keep in line with his or her functions.

Accompany an inspector on any inspection.

With the approval of the employer, be

accompanied by a technical adviser, on any

inspection.

Participate in any internal health or safety audit.

Request and have access to inspect any document

which the employer is required to keep in terms of

the Act.

Report on instances of non-compliance with

the Act to the employer or health and safety

committee.

Please provide proof as Addendum 32.

SECTION 19: HEALTH AND SAFETY COMMITTEES

Requirement: A workplace with one or more designated health and safety representatives
has to establish one or more health and safety committees.

DESCRIPTION

Y

N

COMMENTS
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OHS33 Health and safety committee membership is guided
by a collective agreement. Please provide proof as
Addendum 33.

OHS34 |If:
. One health and safety committee exists, all the

workplace health and safety representatives are
members of the committee.

. two or more health and safety committees exist,
each workplace health and safety representative
is @ member of at least one of the committees.

Please provide proof as Addendum 34.

OHS35 | The number of Employer-nominated health and safety
committee members is not more than the number of
health and safety representatives on a committee.
Please provide proof as Addendum 35.

OHS36 Employer-nominated health and safety committee
members are designated in writing for their service
periods. Health and safety representatives are
committee members for their designation periods in
line with a collective agreement, if there is one. Please
provide proof as Addendum 36.

OHS37 Health and safety committee:

. May co-opt one or more persons by reason of
his or her, or their particular knowledge of health
or safety matters as an advisory member or as
advisory members of the committee.

. Advisory member is not entitled to vote on any
matter before the committee.

Please provide proof as Addendum 37.

OHS38 | The health and safety committee:

. May co-opt one or more persons by reason of
his or her, or their particular knowledge of health
or safety matters as an advisory member or as
advisory members of the committee.

. Advisory member is not entitled to vote on any
matter before the committee.

Please provide proof as Addendum 38.

SECTION 20: FUNCTIONS OF HEALTH AND SAFETY COMMITTEES

activities.

Requirement: A workplace health and safety committee is allowed to perform certain

DESCRIPTION

Y

N

COMMENTS
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OHS39

The Health and safety committee(s):

May make recommendations to the employer, and
escalate matters in the prescribed manner, should
recommendations fail.

Discuss workplace incidents in which a person
was injured, became ill or died - and may in
writing report on the incident to an inspector.
Identify all occupational health and safety
regulations that are relevant to the workplace
activities or substances.

Ensure that the relevant information, training,
assessment, monitoring and recording provisions
are in place.

Make recommendation for inclusion in a
workplace the health and safety management
system and safe work procedures.

Review the training and information provided to
employees regarding any hazardous substance or
condition as spelt out in the regulations.

Perform other functions as may be prescribed or
agreed to in a collective agreement, where such
agreement exists.

Please provide proof as Addendum 39.

OHS40

The Health and Safety:

Committee(s) keep(s) record of recommendations
made to an employer and reports made to an
inspector.

Committee or a member thereof does not incur
any civil liability by reason of the fact only that it
or he or she failed to do anything which it or he or
she may or is required to do in terms of the Act.

Please provide proof as Addendum 40.

OHS41

The Minister may declare general prohibitions by notice
in the Gazette. Please provide proof as Addendum 41.

SECTION 21: GENERAL PROHIBITIONS

Requirement: The Minister may declare general prohibitions by notice in the Gazette.

DESCRIPTION

Y

N

COMMENTS

OHS42

General prohibitions have been declared for specific
employee categories in the organisation. Please
provide proof as Addendum 42.
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OHS43

Where general prohibitions have been declared, the
organisation does not require or permit an employee
to:

. Perform work,
. Carry out a process, or
. Produce, process, use, handle, store or transport

an article or substance on or in any premises on
or in which an activity is specified, unless the
prescribed conditions are met.

Please provide proof as Addendum 43.

SECTION 22: SALE OF CERTAIN ARTICLES PROHIBITED

Requirement: Requirements may apply to certain articles, substances, plant, machinery or
health and safety equipment before it can be sold.

DESCRIPTION

Y

N

COMMENTS

OHS44

The organisation sells articles, substances, plant,
machinery or health and safety equipment that have
specific prescribed requirements for selling attached to
it. Please provide proof as Addendum 44.

SECTION 23: CERTAIN DEDUCTIONS PROHIBITED

Requirement: Costs relating to employee health and safety may not be deducted from an

employee.

DESCRIPTION

Y

N

COMMENTS

OHS45

The organisation does not deduct any costs in respect
of anything that it is required to provide or to do in the
interest of the health or safety of an employee, from his
or her remuneration or require or permit an employee
to make a payment to another person. Please provide
proof as Addendum 45.

SECTION 24: REPORT TO INSPECTOR REGARDING CERTAIN INCIDENTS

Requirement: Incidents have to be reported to the inspector in the prescribed manner.

DESCRIPTION

Y

N

COMMENTS
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OHS46 | The organisation reports the following types of
incidents within the prescribed period and in the
prescribed manner:;

. Death, unconsciousness, loss of a limb or part of
a limb, injury or illness that may lead to death,
permanent physical defect, inability to work for at
least 14 days, or continue work activity for which a
person was employed for.

. Personal injury, illness or death of the employee.

. Endangerment of the health or safety of any
person and where:

- A hazardous substance or biological agent
was spilled or released.

- The uncontrolled release of any substance
under pressure took place.

- Machinery or any part thereof fractured
or failed resulting in flying, falling or
uncontrolled moving objects.

- Machinery ran out of control.

Please provide proof as Addendum 46.

OHS47 | The organisation ensures:

. That the site where an incident took place where a
person died, or was injured to such an extent that
he or she is likely to die, or suffered the loss of a
limb or part of a limb, is not disturbed without the
consent of an inspector.

. That no article or substance involved in the
incident is removed.

. That only necessary action is taken in situations to
prevent a further incident, to remove the injured
or dead, or to rescue persons from danger.

Please provide proof as Addendum 47.

OHS48 | The organisation excludes incidents that occur in the
following instances:

. Traffic incidents on public roads.

. Incidents that take place in private households
(the house holder has to report the incident to the
South African Police).

. Accidents investigated under section 39 of the
Civil Aviation Act 2009 (Act No. 13 of 2009).

Please provide proof as Addendum 48

OHS49 | The organisation provides annual incident statistics in
the correct format. Please provide proof as Addendum
49.
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SECTION 25: VICTIMISATION FORBIDDEN

conferred in terms of this Act.

Requirement: An employer may not discriminate against an employee for exercising a right

DESCRIPTION

Y

N

COMMENTS

OHS50 | The organisation does not discriminate against an
employee for exercising a right in terms of the Act -
more specifically do, or threaten to do, anything that:

. Requires an employee not to exercise a right.

. Prevents an employee from exercising a right.

. Prejudices an employee because of a past or
present.

. Favours, or promises to favour, an employee in

exchange for the employee not to exercise a right.
Please provide proof as Addendum 50.

[, (full name of CEO/Delegated Person) hereby

declare that the information supplied is correct.

(Signature of CEO/Delegated Person) Date

Date
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INFORMATION
ANALYSIS AND

Thorough analysis and correct
interpretation of the prescribed
requirements are key aspects
in terms of managing the
organisation’s health & safety
liabilities and risk.
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1.1

A common law legal system:

. Is a system of law characterised by case law (law developed by judges through
decisions of courts and similar tribunals).

. Include statutes enacted by legislative bodies, though those statutes typically
either codify judicial decisions or fill in areas of the law not covered by case law.

. Is a legal system that gives great potential precedential weight to common law, on
the principle that it is unfair to treat similar facts differently on different occasions.

. Is based largely on outcomes from previous cases, or precedents.

The body of precedent is called ‘common law’ and it binds future
decisions. In cases where the parties disagree on what the law is, a
common law court looks to past precedential decisions of relevant
courts.

The reasoning used to interpret common law is known as casuistry (case-based
reasoning). It is a strict, principle-based reasoning that uses the circumstances of a
case to evaluate the laws that are applicable. Decisions that were made about similar
cases are valuable, and the case in question is evaluated on the basis of past cases. The
strength of the similarity among the cases, in turn, strengthens the reasoning based on
them.

In practice, common law systems are quite complicated.

GENERAL DUTIES OF EMPLOYER TO EMPLOYEE - COMMON LAW PRINCIPLES
Section 8 of the Occupational Health and Safety Amendment Act, 2019, requires that
every employer ensures, as far as is reasonably practicable, the safety, health and
welfare at work of all employees. The general duties of the employer set out in this
section, broadly reflect in criminal legislation the common law principle of the duty of
care. The duties cover, amongst others:

. The management and conduct of work activities,

. Preventing improper conduct or behaviour (for example, violence, bullying or
horseplay at work),

. The design, provision and maintenance of:

- Safe workplaces,
- Safe means of access to and egress from the workplace and
- Safe plant and machinery.
. Ensuring safety and prevention of risk from the use of any substances or articles,
from noise, vibration or ionising or other radiations or any other physical agent at
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the place of work,

. Providing safe systems of work,

. Providing adequate welfare facilities,

. Provision of adequate instruction, training and supervision and any necessary
information,

. Preparing risk assessments and safety statements that take account of the general

principles of prevention in Schedule 3 to the Act when implementing necessary
safety, health and welfare measures,

. Provision and maintenance of suitable personal protective equipment where risks
cannot be eliminated, or where such equipment is prescribed,
. The preparation and, where necessary, the revision of adequate plans and

procedures to be followed and measures to be taken in the case of an emergency
or the presence of serious or imminent danger,

. To report accidents and dangerous occurrences to the Authority as may be
required in Regulations under the Act, and

. To obtain, where necessary, the services of a competent person to assist in
ensuring the safety, health and welfare of his or her employees.

1.2 THE SOUTH AFRICAN LAW OF DELICT
South African law uses the law of delict. The South African law of delict engages
primarily with ‘the circumstances in which one person can claim compensation from
another for harm that has been suffered’.

A delict can be defined in general terms as a civil wrong, and more narrowly as wrongful
and blameworthy conduct which causes harm to a person.

Importantly, however, the civil wrong must be an actionable one,
resulting in liability on the part of the wrongdoer.

The South African common law elaborates a set of general principles in terms of which
liability for loss is allocated. The delictual elements that have to be satisfied before a
claimant can be successful are depicted in Figure 4 below.
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CONDUCT

CAUSATION WRONGFULNESS

DELICTUAL
ELEMENTS

DAMAGE

Figure 4: Delictual Elements that have to be Satisfied Before a Client can be
Successful

Each of the elements depicted in Figure 4 above are explained in Table 6 below.

Table 6: Delictual Elements that have to be Satisfied Before a Client can be Successful

SAFETY TYPE DESCRIPTION

CONDUCT Which may consist of either a commission (positive action)
or an omission (the failure to take required action), though
liability for an omission will arise only where there is a duty
to act.

WRONGFULNESS The conduct complained of must be legally reprehensible.
This is usually assessed with reference to the legal
convictions of the community.

45
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FAULT Save in limited cases where liability is ‘strict’ (that is where
neither intention nor negligence is required for liability)
once the wrongfulness of the conduct is established, it is
necessary to establish whether the person being sued acted
intentionally or negligently, either of which is sufficient for
liability to attach.

DAMAGE Finally the conduct must have resulted in some form of

loss or harm to the claimant in order for them to have a
claim. This damage can take the form of patrimonial loss

(a reduction in a person’s financial position, such as is the
case where the claimant incurred medical expenses) or non-
patrimonial damages (damages that cannot be related to a
person’s financial estate, but compensation for something
like pain and suffering).

CAUSATION The conduct that the claimant complains of must have
caused damage, in this regard both factual causation and
legal causation are assessed. The purpose of legal causation
is to limit the scope of factual causation, if the consequence
of the action is too remote to have been foreseen by an
objective, reasonable person the defendant will escape
liability.

A delictual inquiry ‘is in fact a loss-allocation exercise, the principles and rules of which
are set out in the law of delict’. The classic remedy for a delict is compensation - a claim
of damages for the harm caused:

. If this harm takes the form of patrimonial loss, one uses the Aquilian action.

. If pain and suffering associated with bodily injury, a separate action arises, similar
to the Aquilian action but of Germanic origin.

. If the harm takes the form of injury to a personality interest (an injuria), the claim is

made in terms of the actio injuriarum.

1.3 ORGANISATION BENCHMARKING
The information sourced during the SEQ is used to benchmark the current state of
the organisation’s health and safety system implementation. The health and safety
implementation evidence has to be compared to the legislation, national standard and
other requirements that are relevant to the operations of the organisation.

This benchmarking has to be done thoroughly and comprehensively, as it forms the
basis of the gap analysis that will define and influence the content of the strategy that
will be implemented.
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In terms of the benchmarking, it is crucial to note the following:

. The reference in terms of legislation or standard.

. The organisation performance in terms of the requirement(s) - The Current State.
. The requirement(s) - The Desired State.

. The gap that exists between the current state and the future state.
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Many industrial operations involve potentially hazardous equipment, materials, or
environments that could lead to serious or even fatal injuries. Many of these hazards
are eliminated or controlled through engineering measures such as machine guards
and safeguards, the substitution of non-hazardous materials, and ventilation systems.
In some cases, standard operating procedures are developed to minimise exposure to
specific hazards.

Even with engineering controls in place, PPE may be required as part of normal safety
procedures. If a control fails or something else unexpected happens, you need a
protective barrier between you and the hazard.

PPE is equipment that protects the user against health or safety
risks at work. It can include items such as safety helmets, gloves,
eye protection, high-visibility clothing, safety footwear and safety
harnesses. It also includes respiratory protective equipment (RPE).

1.1 GENERAL SAFETY REGULATIONS: SECTION 2: PERSONAL SAFETY EQUIPMENT
AND FACILITIES
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M

2

3

Every employer and every user of machinery shall make an evaluation of the risk
attached to any condition or situation which may arise from the activities of such
employer or user, as the case may be, and to which persons at a workplace or

in the course of their employment or in connection with the use of machinery

are exposed, and he shall take such steps as may under the circumstances be

necessary to make such condition or situation safe.

Where it is not practicable to safeguard the condition or situation contemplated

in sub regulation (1), the employer or user of machinery, as the case may be, shall

take steps to reduce the risk as much as is practicable, and shall provide free of
charge and maintain in a good and clean condition such safety equipment and
facilities as may be necessary to ensure that any person exposed to any such
condition or situation at a workplace or in the course of his employment or on
premises where machinery is used is rendered safe.

Taking into account the nature of the hazard that is to be countered, and

without derogating from the general duties imposed on employers and users

of machinery by sub regulations (1) and (2), the safety equipment and facilities

contemplated in sub regulation (2) shall include, as may be necessary:

(a) Suitable goggles, spectacles, face shields, welding shields, visors, hard hats,
protective helmets, caps, gloves, gauntlets, aprons, jackets, capes, sleeves,
leggings, spats, gaiters, protective footwear, protective overalls, or any
similar safety equipment or facility of a type that will effectively prevent
bodily injury;

(b) Waterproof clothing, high-visibility clothing, chemical-resistant clothing, low
temperature clothing, chain mail garments, waders, fire retardant or flame-
proof clothing, ice-jackets, or any similar safety equipment of a type that
will effectively protect the wearer thereof against harm;

(c) Belts, harnesses, nets, fall arresters, life lines, safety hooks, or any similar
equipment of a type that will effectively protect persons against falls;

(d) Mats, barriers, locking-out devices, safety signs, or any similar facility that
will effectively prevent slipping, unsafe entry or unsafe conditions;

(e) Protective ointments, ear-muffs, ear-plugs, respirators, breathing apparatus,
masks; air lines, hoods, helmets, or any similar safety equipment or facility of
a type that will effectively protect against harm;

(f) Suitable insulating material underfoot where persons work on a floor made
of metal, stone, concrete or other similar material; and

(9) Generally, such safety equipment or facilities as may be necessary to render
the persons concerned safe.
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€))

)

(6)

)

An employer or a user of machinery, as the case may be, shall take steps to
ensure that no safety equipment or facility provided as required by this or any
other regulation is removed from a workplace or from premises where machinery
is used, except for purposes of cleaning, repair, maintenance, modification,
mending or replacement, and no person shall remove any such safety equipment
or facility from a workplace or premises where machinery is used, except for the
aforesaid purposes.

An employer shall instruct his employees in the proper use, maintenance and
limitations of the safety equipment and facilities provided.

An employer shall not require or permit any employee to work unless such an
employee uses the required safety equipment or facility provided in terms of this
or any other regulation.

The provisions of this regulation shall not be construed as derogating from the
provisions of any specific regulation prescribing specific safety equipment or
facilities.

1.2 WHEN PPE MUST BE USED

The fundamental principle is that Personal Protective Equipment (PPE) should only
be used as a last resort.

The safety and health of employees must be first safeguarded by measures to
eliminate workplace risks at source, through technical or organisational means.
Collective protective measures covering numbers of employees in a workplace
must have priority over protective measures applying to individual employees.

If these measures are not sufficient, only then should PPE be used to protect
against the Hazards that are unavoidable.

1.3 WHY PPE SHOULD ONLY BE USED AS A LAST RESORT
PPE has its limitations because:

PPE only protects the wearer.

It is ineffective if not working or fitted properly.

Theoretical levels of protection are seldom reached in practice.
The use of PPE always restricts the wearer to some degree.

It is the employer’s responsibility to issue the required PPE, based on a
thorough analysis of the work place and safety hazards and risks.

In accordance with prescribed requirements, the Employer must supply all health
and safety facilities and equipment to employees, and maintain such facilities in a
serviceable and hygienic condition.

Sufficient quantities of equipment will be made available to enable employees who
are required to use such equipment, the opportunity to do so.
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. Management will ensure that employees are instructed in the proper use,
limitations and appropriate maintenance of such equipment.

It is an employee’s responsibility to:

. Wear PPE as required.

. Attend required training sessions relating to the wearing and application of PPE.
. Care for, clean, and maintain PPE as required.

. Inform the supervisor of the need to repair or replace PPE.

The wearer of PPE has to ensure that the PPE worn:

. Is matched to the specific hazards associated with the job.
. Fits properly and is worn correctly.
. Is maintained in good condition.

Taking into account the nature of the hazard that is to be countered during operations,
every maintenance personnel and maintenance personnel assistants must always use
appropriate personal protective equipment when doing their work.

Each type of personal protective equipment is designed with a specific purpose in
mind, however, there are many factors that have an effect on its efficiency. These could
include cleaning and storage practices; abuse, solvents exposure causing degeneration
of certain materials, and so forth. It is a legal requirement that employees maintain their
personal protective equipment in a good and hygienic condition. Such equipment must
be stored by employees so as to protect them from damage. Failure to do so may result
in disciplinary steps whereby employees, maintenance personnel and assistants make
themselves guilty of negligence or wilful misconduct.

Typical types of PPE include, however are not limited to:

. Safety Glasses, for protection of the eyes against dust and other airborne particles
that may damage the eyes of the maintenance personnel.

. Hard Hat - a head injury can be sustained when something falls onto your head or
when standing up after working on a component lower down.

. Safety Shoes/Boots - to protect you against load or other items dropping onto

your feet.
. Approved Overall - In line with requirements of the area where you are working.
. Ear Plugs/Earphones - depending on the surrounding noise levels. Special

caution needs to be exercised when using these. Always be aware of specific
communication techniques as agreed.

. Gloves - Guards against slipping of controls due to sweaty hands, and protects
your hands against possible injury.
. Dust Mask/Respirators - Protects the maintenance personnel against possible

inhalation of hazardous airborne particles. The type of dust mask/respirator used
should be based on risks involved in the area of operations.
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The term ‘induction’ is not defined in the Occupational Health and Safety Amendment
Act, 2019. The first time it ever appeared in South African safety law books, was in

the 2014 amendment to the Construction Regulations. Health and Safety induction,
however, has been around for many years as an element of Health and Safety Awareness
training.

Induction is generally defined as the action or process of inducting
someone to a post or organisation. In other words, it is a form of
information transfer to a new employee.

In the context of South African safety law, the first encounter with induction-related
aspects, are in the ‘Duty to Inform’ clauses in Section 13 of the OHS Amendment Act,
2019. The Act is not specific in terms of the content of a Health and Safety Induction
programme, however specific regulations include more specific requirements. When
combining these specific requirements, the overall view of the intention of the lawmaker
is that an induction programme should at least contain these elements:

1. The contents and scope of the applicable regulations.

2. Potential sources of exposure to hazards.

3. The health risks to exposed employees, their families and others due to taking

home of contaminated materials and clothing.

Measures to be taken by the employer to protect employees against these risks.

The importance of good housekeeping and personal hygiene.

The precautions to be taken by the employees including the use and wearing of

personal protective clothing and respiratory protection equipment.

7. The necessity of PPE and engineering controls provided as well as the potential of
these measures to provide protection.

8. The need for risk assessments, air and biological sampling and the necessity of
medical surveillance.

. The safe work procedures that applies to the workplace.

10. The procedures to be followed by employees in the event of exposure, spillage,
dust release, injury or any similar emergency situation.

1.  The occupational exposure limit of any substance or stress factor.

12. Procedures for reporting and correcting defects.

13. Procedures for safe disposal of waste.

14. Procedures for record keeping.

15. The duties of employees in respect of safe handling of specific hazardous items.

o v A

2.1 INDUCTION FREQUENCY
Induction should not be seen as ‘ongoing awareness training’, but rather as an entry-
level process for new employees, or where an employee transfer from one section
or department to another. It is therefore sufficient to do it once-off as an ‘Induction
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programme’.

When presenting an induction programme, it must be a formal training programme,
with, if you want, a short test afterwards to verify that your message actually came
across. The Golden Rule, (not the Absolute one) is to make sure you address ‘just’ what
they need to work in their environment. Stop wasting time inducting people for the sake
of ‘meeting a system requirement’.

Keep to the three over-arching principles:

. What are the hazards?

. What are the precautions against injury or illness?

. What is my authority to decide what to adhere to and what not?

The Induction programme should, like anything else in your OHS programme, be Risk-
Based.

Uncontrolled and unsafe acts and conditions are separated into category ranges (such
as near misses, fatalities, lost time injuries, non-lost time injuries, on toward, production
loss, company reputation, social reputation, quality loss, property damage, financial
losses).

3.1 DISABLING INCIDENT
A ‘disabling incident’ is typically defined as any incident that arises directly out of and
in the course of duty, resulting in any occupational illness, injury or disease; and giving
rise to any related temporary or permanent disablement as determined by a medical
practitioner. Such an incident shall furthermore be classified as ‘disabling’ where one or
more of the following criteria are applicable:

The affected person is unable to continue with all of the tasks for which he or she was

appointed responsible and which constitute his or her normal work duties;

. The loss of one or more days or shifts following the shift during which the incident
occurred, inclusive of weekends and scheduled off-duty days;

. All fractures and amputations, irrespective of whether any days were lost (with
the exception of a hairline fracture which is certified by an attending physician as
needing no further medical treatment, and provided that no supportive material is
applied - for example a plaster cast);

. Unconsciousness, irrespective of duration, resulting from any workplace exposure
or incident;

. Occupational illnesses which necessitate medical treatment resulting in restricted
duties or days off work; and

. Compensable occupational diseases, which must be recorded as a single DI on the
day of diagnosis, irrespective of whether any days are lost.

. Diagnosed cases of noise induced hearing loss.
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Any bone damage, except closed damage to the tuft of the terminal
phalanx is classified as a disabling incident, for example closed
fracture, amputation of the tip of a finger, and so forth.

3.2 OCCUPATIONAL SAFETY INDICATORS

3.2.1 FATALITY FREQUENCY RATE
The number of fatal incidents resulting from occupational injuries and/or illnesses
per 200 000 employee hours of exposure. The fatality frequency rate is based on
the total number of deaths which occur during the period of exposure.

3.2.2PERMANENT DISABLING/IMPAIRMENT FREQUENCY RATE
Number of permanent impairment incidents arising from an occupational injury
per 200 000 employee hours of exposure. The permanent impairment frequency
rate is based on the total number of permanent disabling/impairment cases which
occur during the period of exposure.

3.2.3PERMANENT PARTIAL DISABILITY
Number of permanent partial disability incidents arising from an occupational
injury per 200 000 employee hours of exposure. The permanent partial disability
frequency rate is based on the total number of permanent partial disabling cases
which occur during the period of exposure.

3.2.4LOST WORKDAY FREQUENCY RATE
The number of occupational injuries - which render the person unable to return
to work on the next calendar day (including weekends and public holidays) after
the day of the injury - per 200 000 employee hours of exposure. The lost workday
frequency rate is based on the total number of lost workday cases which occur
during the period of exposure.

3.2.5RESTRICTED WORKDAY FREQUENCY RATE
Number of occupational injury incidents which render the person, although at
work, unable to perform the full duties of his/her regular work on the next calendar
day (including weekends and public holidays) after the day of the injury per 200
000 employee hours of exposure. The restricted workday frequency rate is based
on the total number of restricted workday cases that occurred during the period of
exposure.

3.2.6 MEDICAL TREATMENT FREQUENCY RATE
Number of occupational injury incidents requiring medical treatment by registered
professional personnel, per 200 000 employee hours of exposure. The medical
treatment frequency rate is based on the total number of medical treatment cases
that occur during the period of exposure.
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3.3

The following procedures are generally considered medical treatment:

a)
b)
c)
d)

e)

D)
)

h)
)
i)

k)
D)

m)
n)

o)

Treatment of INFECTION resulting from an injury (including follow up visits to
clinic).

Application of ANTISEPTICS during second or subsequent visit to medical
personnel.

Treatment of SECOND OR THIRD DEGREE BURN(S).

Application of SUTURES (stitches) or steri-strips in lieu of sutures.

Application of BUTTERFLY ADHESIVE DRESSING(S) or STERI STRIP(S) in lieu of
sutures.

Removal of FOREIGN BODIES EMBEDDED IN EVYE.

Removal of FOREIGN BODIES FROM WOUND; if procedure is COMPLICATED
because of depth of embedment, size, or location.

Use of PRESCRIPTION MEDICATIONS (except a single dose administered on first
visit for minor injury or discomfort).

Use of hot or cold SOAKING THERAPY during second or subsequent visit to
medical personnel.

Application of hot or cold COMPRESS (ES) during second or subsequent visit to
medical personnel.

SURGICAL DEBRIDEMENT (cutting away of dead skin).

Application of HEAT THERAPY during second or subsequent visit to medical
personnel.

Use of WHIRLPOOL BATH THERAPY during second or subsequent visit to medical
personnel.

POSITIVE X-RAY DIAGNOSIS not including hairline fractures (fractures, broken
bones, and so forth).

ADMISSION TO A HOSPITAL or equivalent medical facility FOR TREATMENT.

Medical treatment cases will only be considered as disabling injuries/
cases should it result in lost workday cases or restricted workday cases
as defined by 3.2.3 and 3.2.4.

3.2.7 FIRST-AID TREATMENT FREQUENCY RATE

Number of first-aid cases, treated out of a first-aid box and/or by medical
personnel, which do not result in further medical complications per 200 000
employee hours of exposure. The first-aid treatment frequency rate is based on
the total number of first-aid treatment cases which occur during the period of
exposure. First-aid cases are not considered for the NOSA qualifying criteria.

OCCUPATIONAL HEALTH INDICATORS

3.3.1 HEALTH FATALITY FREQUENCY RATE

The number of fatalities caused directly by occupational diseases, irrespective of
whether the diseased employees were working at the time of their death, per 200
000 employee hours of exposure.
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Irreversible diagnosed diseases that progress to the death of the affected person
will be included in both the health fatality and irreversible diagnosed disease
frequency rates, assuming that time elapsed between initial diagnosis and the
death.

3.3.2 IRREVERSIBLE DIAGNOSED DISEASE FREQUENCY RATE (EXCLUDING NOISE-
INDUCED HEARING LOSS CASES)
This is the number of irreversible disease cases diagnosed by medical practitioners
per 200 000 employee hours of exposure.

3.3.3 REVERSIBLE OCCUPATIONAL DISEASE FREQUENCY RATE
This is the number of reversible occupational diseases diagnosed by medical
practitioners per 200 000 employee hours of exposure.

Medical conditions as a result of allergic manifestations will not be regarded as
occupational diseases.

3.3.4 NOISE-INDUCED HEARING LOSS FREQUENCY RATE
This is the number of diagnosed permanent noise induced hearing loss cases per
200 000 employee hours of exposure, including permanent partial hearing loss, as
diagnosed. A noise induced hearing loss case will be considered when the hearing
of an employee has deteriorated by 10% or more either from the company baseline
or from the November 2003 baseline, which ever test was performed last. In the
absence of a baseline it will be assumed that the total percentage of hearing loss
occurred at the company. A noise induced hearing loss case will be considered for
every 10% hearing deterioration.

3.4 ENVIRONMENTAL INDICATORS

3.4.1 MAJOR ENVIRONMENTAL INCIDENT
An incident or sequel of incidents, whether immediate or delayed, that results or
has the potential to result in widespread, long-term, persistent negative impact on
the environment. This usually involves long-term external intervention and/or has a
high risk of legal liability.

3.4.2 MEDIUM ENVIRONMENTAL INCIDENT
An incident or sequel of incidents, whether immediate or delayed, that results or
has the potential to result in public danger, significant pollution, detriment to the
environment which usually should be reported to the authorities or the community
and involves short-term external intervention to prevent it from becoming a major
incident. Individual medium environmental incidents are not considered for the
NOSA qualifying criteria.

3.4.3 MINOR ENVIRONMENTAL INCIDENT
An incident or sequel of incidents, whether immediate or delayed, that results or
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has the potential to result in a contained or limited area of occurrence and short-
term or temporary negative impact on the environment and which may involve
internal intervention when required.

An incident where there is unnecessary wastage of a natural resource is also
classified as a minor environmental incident. Examples are leaking water pipes, or
escaping steam where it is obviously not the intention for the water to be leaking
or the steam to be escaping.

3.5 SPECIAL CASES

3.5.1 AGGRAVATION OF MINOR INJURY
If a minor injury is aggravated because of improper diagnosis or improper
treatment, either professional or non-professional, or if infection develops later,
either on the job or off the job, the injury shall be classified according to the
ultimate extent of the treatment or disability.

3.5.2 AGGRAVATION OF PRE-EXISTING CONDITION
If aggravation of a pre-existing physical deficiency arises out of and in the course
of employment, the resulting disability shall be considered a work injury and shall
be classified according to the ultimate extent of the injury.

3.5.3 ANIMAL AND INSECT BITES
Animal and insect bites are work injuries if they arise out of and in the course of
employment.

3.5.4 ATHLETIC ACTIVITIES
An injury to an employee resulting from participation in sport or other athletic
activities, whether or not they are company sponsored, shall be considered a work
injury only if the participant was paid by the company for these activities.

3.5.5 BACK INJURY

A back injury or strain shall be considered a work injury only if it meets all the

following conditions:

. There is a clear record of an accident or an incident such as a slip, trip or fall,
sudden effort, or over-exertion, or blow on the back.

. The medical professional authorised to treat the case is satisfied, after a
complete review of the circumstances of the accident or incident that the
injury could have arisen out of said accident or incident.

A back condition which is revealed while an employee is performing his normal,

regular duties, which neither results from nor is caused by an accident or incident,

shall not be considered a work injury.

3.5.6 DEATH FROM UNDETERMINED CAUSE
In fatal cases where death might have resulted either from an illness or from an
accident following the illness, the case shall be considered a work injury only if it is
the opinion of the attending doctor engaged or authorised by the employer that
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the illness arose out of, or was aggravated by, the victim’s work.

3.5.7 DISABILITY ARISING SOLELY OUT OF PHYSICAL DEFICIENCY
If an accident or incident such as a slip, trip, sprain, strain or fall arises solely out of
a pre-existing physical deficiency, and if a worker without such physical deficiency
would not have suffered such an accident or incident, any resulting injury shall not
be considered a work injury. However, an injury that arises out of and in the course
of employment shall be considered a work injury even though the employee had a
pre-existing physical deficiency.

3.5.8 DOUBTFUL DEGREE OF DISABILITY
In case of doubt as to the degree of disability, the classification of an injury shall
be based on the decision of the medical professional engaged or authorised by the
employer.

3.5.9 EXPOSURE TO TEMPERATURE EXTREMES
An injury that results from exposure to temperature extremes (heat or cold) is a
work injury if it arises out of and in the course of employment.

3.5.10 EXTERNAL EVENTS

An injury which results directly from an external event of such proportions

and character as to be beyond the control of the employer such as tornadoes,

hurricanes, earthquakes, flood, conflagration, or explosion originating outside of

employment, or from an immediate secondary event such as a fire, boiler explosion
or falling electric wire, shall be classified as a work injury only if the victim was

a policeman, fireman, member of a disaster or emergency squad, utility lineman

or other employee who is assigned duties in connection with such events, unless

classified as a compensable injury by the Compensation Commissioner.

. Activities necessitated by external events: An injury that results from an
activity necessitated by an external event such as fighting a fire, cleaning up
debris, repairing equipment, shall be classified as a work injury.

. Lightning: An injury resulting from lightning shall be classified as a work injury
if the conditions of employment are such as to anticipate exposure to such
hazards as a matter of duty.

3.5.11 HERNIA

Any hernia shall be considered a work injury only if it is precipitated by an impact,

sudden effort or severe strain, and meets all of the following conditions:

. There is a clear record of an accident or an incident such as a slip, trip, fall,
sudden effort or over-exertion

. There is actual pain in the hernia region at the time of the accident or
incident.

. The immediate pain was so acute that the injured employee was forced
to stop work long enough to draw the attention of his foreman or fellow
employee, or the attention of a medical professional was secured within 12
hours.
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3.6

3.5.12 HORSEPLAY
An injury inflicted by or arising out of horseplay during employment shall be
considered a work injury.

3.5.13 HOSPITALISATION FOR OBSERVATION
If after observation in a hospital for a period up to 48 hours from the time of an
incident or suspected injury known to have a delayed effect (from such accidents
as a blow on the head, or a blow to the abdomen, or the inhalation of harmful
gases) the doctor determines that the injury was in reality slight, and that the
injured person could have returned to work without any permanent impairment or
temporary total disability, the injury shall be classified as a medical treatment case.
However, if any treatment or medication at all is given after the first 24 hours of
observation, the injury shall be classified as a lost workday case.

3.5.14 ILLNESS FROM ANTITOXIN
IlIness resulting solely from antitoxin, vaccines or drugs used in the treatment of
a non-disabling injury shall not cause the injury to be classified as a lost workday
case.

3.5.15 INJURIES ON COMMON CARRIER
The injury or death of an employee travelling as a passenger on a common
carrier as a result of an accident to that common carrier is a public transportation
accidental injury and is not a work injury within the meaning of this standard. (If,
however, company transport is supplied and used, then the injury shall be deemed
to be a work injury.)

3.5.16 MUSCULAR DISABILITY
Muscular disability such as bursitis, tendosynovitis, and so forth, is a work incident
if it arises out of and in the course of employment.

3.5.17 PURPOSELY INFLICTED INJURIES
An injury purposely inflicted by another person shall be considered a work injury if
it arises out of and in the course of employment.

3.5.18 SKIN IRRITATIONS AND INFECTIONS
Skin irritations and infections such as dermatitis, and so forth, are work incidents if
they arise out of and in the course of employment.

INTERPRETATIONS AND GUIDING EXAMPLES

3.6.1 ARISING OUT OF AND IN THE COURSE OF EMPLOYMENT
This means resulting from a work activity or environment of employment. Arising
out and in the course of employment furthermore means that a causal link
between the injury/disease and the task performed should be established.
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3.6.2 GOING TO AND FROM REGULAR PLACE OF WORK
An injury would not be considered as arising out of and in the course of
employment if it occurred during normal routine travel from the employee’s home
to the employee’s regular place of business and return. Normal or routine travel
would not include travelling at irregular hours for special or emergency work.

3.6.3 REGULAR PLACE OF WORK INACCESSIBLE
If a regular place of work is inaccessible to ordinary transportation and the
company furnishes special transportation from designated meeting places, an
injury would be considered as arising out of and in the course of employment if it
occurred between the time an employee was picked up at such a meeting place
and the time he was returned to the place.

3.6.4 EMPLOYEES NOT HAVING A REGULAR PLACE OF EMPLOYMENT
An injury to an employee who does not have a regular place of employment, such
as a member of a public utility line crew, would be considered as arising out of
and in the course of employment if it occurred between the time he reached a
designated meeting place for the crew and the time he was dismissed from duty at
the point where the crew disbands.

3.6.5 EMPLOYEES WHO TRAVEL IN CONNECTION WITH THEIR WORK
An injury to any employee (salesman, engineer, consultant, and so forth) who
may travel in the interest of his employer, either locally or long distances, would
be considered as arising out of and in the course of employment if it occurred
between the time his travel started (either from his home or from his place of
work) and the time his travel ended (either at his place of work or at his home),
except if the injury occurred:

. In an accident involving a common carrier on which the employee was
travelling as a passenger;

. During normal living activities such as eating, sleeping, recreation, and so
forth;

. During deviations from a reasonably direct route of travel such as a side trip
for personal reasons;

. During other activities neither necessitated by the travel nor in the interest of

the employer.

3.6.6 ENTERTAINMENT BY OR AS A CUSTOMER OR CLIENT
An injury to an employee which occurs while he is entertaining a customer or
client, or while he is being entertained as a customer or client, for the purpose of
transacting, discussing, or promoting business, would be considered as arising out
of and in the course of employment.

3.6.7 MOVEMENT WITHIN CONFINES OF PLANT PROPERTY
An injury would typically be considered as arising out of and in the course of
employment if it occurred while the employee was going from the entrance to
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plant property to his place of work, or from his place of work to the exit from plant
property, before or after working hours.

3.6.8 ABSENCE FROM COMPANY PREMISES
An injury to an employee outside of plant premises would be considered as arising
out of and in the course of employment if the absence from the premises was for a
purpose that would normally be authorised by the employer and in the interest of
the company.

3.6.9 LUNCH PERIOD INJURIES
An injury to an employee which occurs during his specifically defined lunch period
or other specifically defined off-duty period would not be considered as arising
out of and in the course of employment unless it arose out of the hazards of the
work area.

3.6.10 INJURIES DURING REST BREAKS
An injury which occurs during a coffee break or other rest breaks would be
considered as arising out of and in the course of employment unless it occurred
under circumstances which are specifically excluded by other provisions of this
standard.

3.6.11 SHOWER ROOM/WASHROOM INJURIES
This is an injury to an employee which occurs while he or she is going to or from
a shower or wash room, or which occurs while he or she is taking a shower or
otherwise using washroom facilities, before, during or after working hours on
company premises, would be considered as arising out of and in the course of
employment if use of the facilities was occasioned by the employee’s work.

3.6.12 ATHLETE’S FOOT
This and similar disabilities would be considered as arising out of and in the course
of employment if the infection was connected with the use of plant facilities.

3.6.13 PARKING-LOT INJURIES
An injury occurring on a parking lot established on company property for the
convenience of employees would not be considered as arising out of and in the
course of employment unless it occurred while the employee was performing the
duties of his employment or was under the direction of a supervisor.

3.6.14 DISABILITY ARISING SOLELY OUT OF PHYSICAL DEFICIENCY
This is an injury that arises out of and in the course of employment and shall be
considered a work injury, even though a pre-existing physical deficiency may
have been a contributing factor. But an injury arising solely from the pre-existing
deficiency, with no work circumstance contributing, would not be a work injury.
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3.6.15 ASSAULTS AND PURPOSELY-INFLICTED INJURIES
An injury purposely inflicted by another person shall be considered a work injury if
it arises out of and in the course of employment.

3.6.16 ACTIVITIES NECESSITATED BY EXTERNAL EVENTS
An injury that results from an activity necessitated by an external event such as
fighting a fire, cleaning up debris or repairing equipment shall be classified as
a work injury. Note: For compensation purposes it is advisable to appoint such
persons to the fire-fighting or emergency teams in writing.

3.6.17 DEATH FROM UNDETERMINED CAUSE
In fatal cases where death might have resulted either from an illness or from an
accident following the illness, the case shall be considered a work injury only if it is
the opinion of the doctor engaged or authorised by the employer that the illness
arose out of, or was aggravated by, the victim’s work.

3.6.18 INJURIES ABROAD
The scope of the audit will determine if injuries abroad will be included or not.
Should the scope of the audit geographically only include the activities of the local
plant, injuries outside the scope will not be included.

Work types are as follows:
. Hot work.

. Working at heights.
. Cold work.

. Confined spaces.

41 HOT WORK
Working with ignition sources near flammable materials is referred to as ‘hot work.’
Welding, soldering and cutting are examples of hot work. Fires are often the result
of the ‘quick five minute’ job in areas not intended for welding or cutting. Getting
a hot work permit before performing hot work is just one of the steps involved in
a hot work management programme that helps to reduce the risk of starting a fire
by hot work in areas where there are flammable or combustible materials.

General Safety Regulations, 1986 Section 9 (WELDING, FLAME CUTTING,
SOLDERING AND SIMILAR OPERATIONS) states the following:
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9. (1) No employer or user of machinery shall require or permit welding or flame

cutting operations to be undertaken, unless -

(a) the person operating the equipment has been fully instructed in the safe
operation and use of such equipment and in the hazards which may arise
from its use;

(b) effective protection is provided and used for the eyes and respiratory
system and, where necessary, for the face, hands, feet, legs, body and
clothing of persons performing such operations, as well as against heat,
incandescent or flying particles or dangerous radiation;

(c) leads and electrode holders are effectively insulated; and

(d) the workplace is effectively partitioned off where practicable and where
not practicable all other persons exposed to the hazards contemplated in
paragraph (b) are warned and provided with suitable protective equipment.

No employer or user of machinery shall require or permit welding or flame

cutting operations to be undertaken in a confined space, unless --

(a) effective ventilation is provided and maintained; or

(b) masks or hoods maintaining a supply of safe air for breathing are provided
and used by the persons performing such operations.

No employer or user of machinery shall require or permit electric welding to be

undertaken in wet or damp places, inside metal vessels or in contact with large

masses of metal, unless --

(a) theinsulation of the electrical leads is in a sound condition;

(b) the electrode holder is completely insulated to prevent accidental contact
with current-carrying parts;

(c) the welder is completely insulated by means of boots, gloves or rubber
mats; and

(d) atleast one other person who has been properly instructed to assist
the welder in case of an emergency is and remains in attendance during
operations: Provided that the provisions of this sub-regulation shall not
apply to a welding process where the maximum voltage to earth does not
exceed 50 volts.

No employer or user of machinery shall require or permit welding, flame cutting,

grinding, soldering or similar work to be undertaken in respect of any tube, tank,

drum, vessel or similar object or container where such object or container:

(a) is completely closed, unless a rise in internal pressure cannot render it
dangerous; or

(b) contains any substance which, under the action of heat, may:

(i) ignite or explode; or
(ii) react to form dangerous or poisonous substances,

3

unless a person who is competent to pronounce on the safety thereof has, after
examination, certified in writing that any such danger has been removed by
opening, ventilating or purging with water or steam, or by any other effective
means

Where hot work involving welding, cutting, brazing or soldering operations

is carried out at places, other than workplaces which have been specifically
designhated and equipped for such work, the employer shall take steps to ensure
that proper and adequate fire precautions are taken.
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4.2

4.3

WORKING IN ELEVATED POSITIONS
Regulation 6, Working in elevated positions, states the following:

No employer shall require or permit any person to work in an elevated position, and no
person shall work in an elevated position, unless such work is performed safely from a
ladder or scaffolding, or from a position where such person has been made as safe as
if he were working from scaffolding.

SECTION 4: COLD WORK

4.3.1 COLD ENVIRONMENTS - GENERAL

Working in cold environments can be not only hazardous to your health but

also life threatening. It is critical that the body be able to preserve core body
temperature steady at + 37°C. This thermal balance must be maintained to
preserve normal body functioning as well as provide energy for activity (or work!).
The body’s mechanisms for generating heat (its metabolism) has to meet the
challenge presented by low temperature, wind and wetness - the three major
challenges of cold environments.

4.3.2 LOSING HEAT TO THE ENVIRONMENT

4.3.2.1 RADIATION

Radiation is the loss of heat to the environment due to the temperature gradient.
In this case, it is the difference between the temperature of the air and the
temperature of the body (your body’s core temperature is +37°C). Another factor
important in radiant heat loss is the size of the surface area exposed to cold.

4.3.2.2 CONDUCTION

Conduction is the loss of heat through direct contact with a cooler object. Heat
loss is greatest if the body is in direct contact with cold water. The body can
lose 25 to 30 times more heat when in contact with cold wet objects than in dry
conditions or with dry clothing. Generally, conductive heat loss accounts for only
about 2% of overall loss. However, with wet clothes the loss is increased 5 times.

4.3.2.3 CONVECTION

Convection is the loss of heat from the body to the surrounding air as the air
moves across the surface of the body. The rate of heat loss from the skin by
contact with cold air depends on the air speed and the temperature difference
between the skin and the surrounding air. At a given air temperature, heat loss
increases with wind speed.

4.3.2.4 EVAPORATION

Evaporation is the loss of heat due to the conversion of water from a liquid to a

gas. In terms of human physiology, it is:

. Perspiration/sweating - evaporation of water to remove excess heat.

o ‘Insensible’ Perspiration - body sweats to maintain humidity level of 70% next
to skin. Particularly in a cold, dry environment, you can lose a great deal of
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moisture this way and not notice that you have been sweating.
Respiration - air is heated as it enters the lungs and is exhaled with an

extremely high moisture content.
It is important to recognise the strong connection between fluid levels, fluid loss,

and heat loss. As body moisture is lost through the various processes, the overall
circulating volume is reduced which can lead to dehydration. This decrease in fluid

level makes the body more susceptible to hypothermia and other cold injuries.
4.4 CONFINED SPACES
4.4.1 INTRODUCTION TO CONFINED SPACES

Entering an unventilated and untested confined space may pose a
hazard that is immediately dangerous to life or health.

The following are examples of typical confined spaces:
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Table 7: Typical Confined Spaces Dealt With In This Learning Programme

If the confined space cannot be made safe for the worker by taking
precautions then workers should not enter the confined space until it is
made safe to enter by additional means.

Hazards in confined spaces can include, but are not limited to:

. POOR AIR QUALITY: There may be an insufficient amount of oxygen for the
worker to breathe. The atmosphere might contain a poisonous substance that
could make the worker ill or even cause the worker to lose consciousness. Natural
ventilation alone will often not be sufficient to maintain breathable quality air.
Chemical exposures due to skin contact or ingestion as well as inhalation of ‘bad’
air.

. FIRE HAZARD: There may be an explosive/flammable atmosphere due to
flammable liquids and gases and combustible dusts which if ignited would lead to
fire or explosion.

. PROCESS-RELATED HAZARDS such as residual chemicals, release of contents of a
supply line.

. NOISE.

. SAFETY HAZARDS such as moving parts of equipment, structural hazards,
entanglement, slips, falls.

. RADIATION.

. TEMPERATURE EXTREMES including atmospheric and surface.

. SHIFTING OR COLLAPSE OF BULK MATERIAL.

. BARRIER FAILURE resulting in a flood or release of free-flowing solid.
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. UNCONTROLLED ENERGY including electrical shock.
. VISIBILITY.
. BIOLOGICAL HAZARDS.

5. HAZARD IDENTIFICATION AND RISK ASSESSMENT
A lot of the time when we are considering potentially dangerous situations in the work
place, we talk about them in terms of hazards and risks. At first glance, these two words
seem to have very similar meanings, but when it comes to occupational health, they are
actually very different.

A HAZARD is something that can cause harm, for example electricity, chemicals,
working up a ladder, noise, a keyboard, a bully at work, stress, and so forth.
A RISK is the chance, high or low, that any hazard will actually cause somebody harm.

For example, working alone away from your office can be a hazard. The risk of personal
danger may be high. Electric cabling is a hazard. If it has snagged on a sharp object, the
exposed wiring places it in a ‘high-risk’ category.

Figure 5: The Relationship between Hazards and Risks
Examples of hazards could include:

. Working with heavy machinery.

. Using chemicals at work.

. A poorly set up work station.

. Strained office relationships.

A risk would be a danger that these situations may pose; for example, physical injury,
chemical burns, RSI (repetitive strain injuries) or increased stress levels. The employer
is responsible for identifying hazards in the work place and assessing the risks to staff
members. It is a legal requirement.

A common way to classify hazards is by category:

. BIOLOGICAL - bacteria, viruses, insects, plants, birds, animals, and humans, and so
forth.

. CHEMICAL - depends on the physical, chemical and toxic properties of the
chemical.
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5.1

. ERGONOMIC - repetitive movements, improper set up of workstation, and so forth.

. PHYSICAL - radiation, magnetic fields, pressure extremes (high pressure or
vacuum), noise, and so forth.

. PSYCHOSOCIAL - stress, violence, and so forth.

. SAFETY - slipping/tripping hazards, inappropriate machine guarding, equipment
malfunctions or break downs.

RISK ASSESSMENTS

Once a hazard has been identified, the likelihood and possible severity of injury or harm
will need to be assessed before determining how best to minimise the risk. High risk
hazards will need to be addressed more urgently than low risk situations.

RISK - the combination of the likelihood of the occurrence of a harm and the severity
of that harm.
LIKELIHOOD - the chance of something happening.

NOTE: In risk assessment terminology, the word ‘likelihood’ is used to refer to the
chance of something happening, whether defined, measured, or determined objectively
or subjectively, qualitatively or quantitatively, and described using general terms or
mathematically (for example, a probability or a frequency over a given time period).

For example: the risk of developing cancer from smoking cigarettes could be
expressed as:

. ‘Cigarette smokers are 12 times (for example) more likely to die of lung cancer than
non-smokers’.
. ‘The number per 100,000 smokers who will develop lung cancer’ (actual number

depends on factors such as their age and how many years they have been
smoking). These risks are expressed as a probability or likelihood of developing a
disease or getting injured, whereas hazard refers to the agent responsible (that is
smoking).

Factors that influence the degree or likelihood of risk are:

. The nature of the exposure: how much a person is exposed to a hazardous thing or
condition (for example, several times a day or once a year).

. How the person is exposed (for example, breathing in a vapour, skin contact).

. The severity of the effect. For example, one substance may cause skin cancetr,
while another may cause skin irritation. Cancer is a much more serious effect than
irritation.

The basic rule is that employers must adapt the work to the worker.

The key aims of risk assessment are to:

. Prioritise the risks - that is rank them in order of seriousness.
. Make all risks small - the two main options here are to:
. Eliminate the hazard altogether.

. If this is not possible, control the risks so that harm is unlikely.
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The Management of Health and Safety at Work Regulations 1999 set out safety
management guidance for employers for tackling risks, which you can find in schedule
1 (General Principles of Prevention). The basic approach is also known as a ‘hierarchy
of control’ because it sets out the order in which employers must approach risk
management:

1.
2.

N o

5.1.1

Substitution (that is try a risk-free or less risky option).

Prevention (for example erect a machine guard, or add a non-slip surface to a
pathway).

Reorganise work to reduce exposure to a risk. A basic rule is to adapt the work
to the worker. In an office, ensure chairs and display screen equipment (DSE) are
adjustable to the individual, and plan all work involving a computer to include
regular breaks. For monotonous or routine work, introduce work variety and
greater control over work. In call centres, introduce work variety by providing work
off the phones and varying the type of calls handled.

As a last resort, issue personal protective equipment (PPE) to all staff at risk,
and make sure they are trained in when and how to use this equipment, such as
appropriate eye protection, gloves, special clothing, footwear.

Provide training in safe working systems.

Provide information on likely hazards and how to avoid them.

Provide social and welfare facilities, such as washing facilities for the removal of
contamination, or a rest room.

WHAT A RISK ASSESSMENT IS

A risk assessment is nothing more than a careful examination of what, in your
work, could cause harm to people.

Employers have a duty under the Occupational Health and Safety Act to carry
out risk assessments to identify what hazards exist in a work place, and how
likely these hazards are to cause harm. They must then decide what prevention or
control measures are needed.

How should employers carry out a risk assessment?

They should not only walk around the work place and inspect for any hazards, but
consult employees about the hazards they face and liaise with recognised safety reps
when carrying out a risk assessment.

Risk assessment, therefore, is the process where you:

Identify hazards and risk factors that have the potential to cause harm (hazard
identification).

Analyse and evaluate the risk associated with that hazard (risk analysis, and risk
evaluation).

Determine appropriate ways to eliminate the hazard, or control the risk when the
hazard cannot be eliminated (risk control).
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5.1.1.1 WHO SHOULD CARRY OUT A RISK ASSESSMENT?
The employer is tasked with the responsibility to carry out a risk assessment.
The person, however, nominated to take charge of health and safety where
employees work, must be a ‘competent person’. A ‘competent person’ is
someone with ‘sufficient knowledge and experience’ to do the job properly.
Where a union is recognised, employers must consult with safety reps as part
of the risk assessment.

Employers are responsible for carrying out the assessment, and for any
steps that they need to take to eliminate or control risk. Sometimes safety
reps are asked to sign risk assessments as the competent person. This is not
appropriate. Risk assessments should only be signed by management or the
work place safety officer.

5.1.2 RISK ASSESSMENT METHODS

Use a WHAT-IF ANALYSIS to identify threats and hazards. What-if questions are
asked about what could go wrong and about what would happen if things do go
wrong. This type of analysis is a brainstorming activity and is carried out by people
who have knowledge about the areas, operations, and processes that may be
exposed to hazardous events and conditions.

Use a CHECKLIST of known threats and hazards to identify your threats and
hazards. The value of this type of analysis depends upon the quality of the
checklist and the experience of the user.

Use a combination of CHECKLISTS AND WHAT-IF ANALYSIS to identify your
threats and hazards. Checklists are used to ensure that all relevant what-if
guestions are asked and discussed, and to encourage a creative approach to risk
assessment.

Use a HAZARD AND OPERABILITY STUDY (HAZOP) to identify your threats and
hazards. If you need to do a thorough analysis, this method is for you. However,
it requires strong leadership and is costly and time consuming. It also assumes
that you have a very knowledgeable interdisciplinary team available to you, one
with detailed knowledge about the areas, operations, and processes that may be
exposed to hazardous events and conditions.

Use a FAILURE MODE AND EFFECT ANALYSIS (FMEA) to identify potential
failures and to figure out what effect failures would have. This method begins by
selecting a system for analysis and then looks at each element within the system.
It then tries to predict what would happen to the system as a whole when each
element fails. This method is often used to predict hardware failures and is best
suited for this purpose.

Use a FAULT TREE ANALYSIS (FTA) to identify all the things that could potentially
cause a hazardous event. It starts with a particular type of hazardous event and
then tries to identify every possible cause.

5.1.3 COMPREHENSIVE RISK ASSESSMENTS

Identify the range of hazards, threats, or perils:
Identify the hazards, threats, or perils that impact or might impact your
ORGANISATION.
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Identify the hazards, threats, or perils that impact or might impact your
INFRASTRUCTURE.

Identify the hazards, threats, or perils that impact or might impact the
SURROUNDING area.

Determine the potential impact of each hazard, threat, or peril by:

Estimating the relative severity of each hazard, threat, or peril.

Estimating the relative frequency of each hazard, threat, or peril.

Estimating the vulnerability to each hazard, threat, or peril.

Estimate how vulnerable your people are to each hazard, threat, or peril.
Estimate how vulnerable your operations are to each hazard, threat, or peril.
Estimate how vulnerable your property is to each hazard, threat, or peril.
Estimate how vulnerable your environment is to each hazard, threat, or peril.
Categorise each hazard, threat, or peril according to how severe it is, how
frequently it occurs, and how vulnerable you are.

Develop strategies to deal with the most significant hazards, threats, or perils.
Develop strategies to prevent hazards, threats, or perils that impact or might
impact your organisation and its people, operations, property, and environment.
Develop strategies to mitigate hazards, threats, or perils that impact or might
impact your organisation and its people, operations, property, and environment.
Develop strategies to prepare for hazards, threats, or perils that impact or might
impact your organisation and its people, operations, property, and environment.
Develop strategies to respond to hazards, threats, or perils that impact or might
impact your organisation and its people, operations, property, and environment.
Develop strategies to recover from hazards, threats, or perils that impact or might
impact your organisation and its people, operations, property, and environment.

5.1.4 THREE TYPES OF RISK ASSESSMENTS

Baseline risk assessments (Baseline HIRA).
Issue-based risk assessments (Issue based HIRA).
Continuous risk assessments (Continuous HIRA).

5.1.4.1 BASELINE RISK ASSESSMENTS (BASELINE HIRA)
The purpose of conducting a baseline HIRA is to establish a risk profile or a
set of risk profiles. It is used to prioritise action programmes for issue-based
risk assessments.

It should be performed to obtain a benchmark of the types and size of
potential hazards, which could have a significant impact on the whole
organisation. They need to identify the major and significant risks, then
prioritise these risks and evaluate the effectiveness of current systems for risk
control.

It must be emphasised that the baseline is an initial risk assessment that
focuses on a broad overview in order to determine the risk profile to be used
in subseqguent risk assessments. A baseline risk assessment focuses on the



EMPLOYER CONTRACTOR HEALTH & SAFETY MANAGEMENT PROGRAMME
REVISION 1, JUNE 2021
THE EMPLOYER CONTRACTOR’S ‘WHAT TO DO’ GUIDE

identification of risk that applies to the whole organisation or project.

This type of assessment could be performed on a site, region or even on

a national basis concerning any facet of the organisation operations or
procedures. This assessment needs to be comprehensive and may even lead
to other and more in-depth studies.

THE OUTPUT OF A BASELINE RISK ASSESSMENT

. It is a risk profile or set of risk profiles.

. It is a clear description of the methodology, system, terminology and so forth
used in the scoping exercise, and what may be required for the improvement
of the baseline HIRA in the future.

EXAMPLES OF BASELINE RISK ASSESSMENTS
. Hygiene and Health Surveys (Noise, Lighting, Ventilation, Temperature

Extremes).
. Environmental Impact and Aspect Registers.
. Fire Risk Assessments.

5.1.4.2 ISSUES-BASED RISK ASSESSMENT (ISSUE-BASED HIRA)

PURPOSE OF AN ISSUE-BASED RISK ASSESSMENT

The purpose of conducting an issue-based HIRA is to conduct a detailed
assessment study that will result in the development of action plans for the
treatment of significant risk.

This type of assessment is normally focused on operational activities, processes
and systems-based business functions. It focuses on the identification of the
risks within a certain task, process or activity and is usually associated with the
management of change.

Risk profiles from the baseline HIRA form the basis for establishing issue-based
HIRA programmes.

The issue-based HIRA programme can be modified when necessary due to, for
example:

THE OUTPUT OF AN ISSUE-BASED RISK ASSESSMENT
The output of an issue-based HIRA is clear recommendations to management for
further action in terms of the Occupational Health and Safety Act.

EXAMPLES OF ISSUES-BASED RISK ASSESSMENTS
. A new machine is introduced at the site.

. A system of work or an operation(s) is changed.
. After an accident or a ‘near-miss’ has occurred.
. New designs, lay-outs, equipment, or processes, and so forth

. Task risk assessments.
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. Findings that come to the fore during continuous HIRA.

. Requests from employees.

. A change in the risk profile.

. New knowledge and information becoming available on the level of risk to
employees.

. Process hazard analysis.

. Environmental impact assessments.

. Major hazardous installations risk assessments.

. HAZOP (hazard and operability study).
5.1.4.3 CONTINUOUS RISK ASSESSMENT (CONTINUOUS HIRA)

PURPOSE OF A CONTINUOUS RISK ASSESSMENT
The purpose of conducting continuous HIRA is to:

Identify hazards with the purpose of immediately treating.
. Significant risks.

. Gather information to feed back to issue-based HIRA.

. Gather information to feed back to baseline HIRA.

OUTPUT OF A CONTINUOUS RISK ASSESSMENT

A continuous risk assessment should be conducted on a continuous basis in the
work environment. It is a powerful and important form of assessment and should
take place continually, as an integral part of day to day management. In continuous
HIRA, the emphasis is on day to day hazard awareness, through HIRA, and
immediate risk treatment.

In developing hazard awareness, memory joggers such as inspection checklists,
pre-use checklists, and critical part and paths checklists, can be produced from
management controls that are a product of issue-based HIRA. Planned Task
Observations could also be conducted on an ongoing basis.

It is performed at an operational level, where the system, process and activities are
monitored on a continuous basis by the operational floor management and first
line supervisors. It must not be sophisticated and should mainly be conducted by
first line supervisors.

Formal training in this regard is essential. The main emphasis is on ‘hazard
awareness through hazard identification’.

EXAMPLES OF CONTINUOUS RISK ASSESSMENT

Hazardous activities need to undergo this type of risk assessment prior to the
conducting of the activity and can include:

. Inspections.

. Critical task observations.

. OHS audits.
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. Work permits.
. Toolbox talks.

. Medical surveillance.
. Occupational hygiene measurements.
. Planned maintenance systems.

5.1.4.4 JOB HAZARD ANALYSIS (JHA)

A job hazard analysis is a technique that focuses on job tasks as a way to identify

hazards before they occur. It focuses on the relationship between the worker, the

task, the tools, and the work environment. Ideally, after you identify uncontrolled

hazards, you will take steps to eliminate or reduce them to an acceptable risk level.

A JHA can be conducted on many jobs in your work place.

Priority should go to the following types of jobs:

. Jobs with the highest injury or illness rates.

. Jobs with the potential to cause severe or disabling injuries or illnesses, even
if there is no history of previous accidents.

. Jobs in which one simple human error could lead to a severe accident or
injury.

. Jobs that are new to your operation or have undergone changes in processes
and procedures; and

. Jobs complex enough to require written instructions.

5.1.5 THE FIVE STEPS TO CONDUCTING RISK ASSESSMENTS
There are typically five steps associated with carrying out a work place risk
assessment:

5.1.5.1 STEP 1: IDENTIFY HAZARDS, THAT IS ANYTHING THAT MAY CAUSE HARM
Employers have a duty to assess the health and safety risks faced by their workers.
Your employer must systematically check for possible physical, mental, chemical
and biological hazards.

Common classification of hazards:

. Physical: for example lifting, awkward postures, slips and trips, noise, dust,
machinery, computer equipment, and so forth
. Mental: for example excess work load, long hours, working with high-need

clients, bullying, and so forth. These are also called ‘psychosocial’ hazards,
affecting mental health and occurring within working relationships.

. Chemical: for example asbestos, cleaning fluids, aerosols, and so forth

. Biological: including tuberculosis, hepatitis and other infectious diseases
faced by healthcare workers, home care staff and other healthcare
professionals.

5.1.5.2 STEP 2: DECIDE WHO MAY BE HARMED, AND HOW

Identifying who is at risk starts with your organisation’s own full- and part-time
employees. Employers must also assess risks faced by agency and contract staff,
visitors, clients and other members of the public on their premises.
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Employers must review work routines in all the different locations and situations

where their staff are employed. For example:

. Home care supervisors must take due account of their client’s personal safety
in the home, and ensure safe working and lifting arrangements for their own
home care staff.

. In a supermarket, hazards are found in the repetitive tasks at the checkout,
in lifting loads, and in slips and trips from spillages and obstacles in the shop
and storerooms. Staff face the risk of violence from customers and intruders,
especially in the evenings.

. In call centres, workstation equipment (that is desk, screen, keyboard and
chair) must be adjusted to suit each employee.

Employers have special duties towards the health and safety of young workers,

disabled employees, night workers, shift workers, and pregnant or breastfeeding

women.

5.1.5.3 STEP 3: ASSESS THE RISKS AND TAKE ACTION

This means employers must consider how likely it is that each hazard could cause
harm. This will determine whether or not your employer should reduce the level
of risk. Even after all precautions have been taken, some risk usually remains.
Employers must decide for each remaining hazard whether the risk remains high,
medium or low.

5.1.5.4 STEP 4: MAKE A RECORD OF THE FINDINGS

Employers with five or more staff are required to record in writing the main
findings of the risk assessment. This record should include details of any hazards
noted in the risk assessment, and action taken to reduce or eliminate risk.

This record provides proof that the assessment was carried out, and is used as
the basis for a later review of working practices. The risk assessment is a working
document. You should be able to read it. It should not be locked away in a
cupboard.

5.1.5.5 STEP 5: REVIEW THE RISK ASSESSMENT
A risk assessment must be kept under review in order to:

. Ensure that agreed safe working practices continue to be applied (for
example, that management’s safety instructions are respected by supervisors
and line managers).

. Take account of any new working practices, new machinery or more
demanding work targets.

A risk is the chance, high or low, that any hazard will actually cause
somebody harm.

For example, working alone away from your office can be a hazard. The risk of
personal danger may be high. Electric cabling is a hazard. If it has snagged on a
sharp object, the exposed wiring places it in a ‘high-risk’ category.
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5.1.6 RISK ASSESSMENT FREQUENCY
Risk should be assessed ‘every time there are new machines, substances and
procedures, which could lead to new hazards.’

An employer should carry out a risk assessment:

Whenever a new job brings in significant new hazards. If there is high staff
turnover, then the way new staff do their work should be checked against the
risk assessment, and training provided in safe working practices if necessary.
Whenever something happens to alert the employer to the presence of a
hazard - for example, an unusual volume of sickness absence, complaints of
stress and bullying, or unusually high staff turnover.

In response to particular changes to the level of risk to individual employees
- for example, where an employee returns to work after a period of long-term
sickness absence.

Where an employee is pregnant or breastfeeding and her work might involve
a risk to her or her unborn child’s health and safety.

5.1.7 MAKING THE CHANGES
Consider the following control measures, listed in order of importance:

a)
b)
c)
d)
e)
f)

9

Remove the hazard at the source - for example get rid of it or replace it.
Substitute it with something less hazardous.

Isolate the hazardous process, item or substance from people.

Add engineering controls, such as safety barriers or exhaust ventilation.
Adopt safe work procedures, training and supervision to minimise the risk.
Where other means are not sufficient or practicable, provide personal
protective equipment.

Implement and monitor the controls you decide upon.

One or more of the controls recommended above should be agreed upon and the
changes made as soon as possible before the hazard causes an injury. Sometimes it will
require more than one of the risk control measures above to effectively reduce exposure
to hazards.

5.1.7.1 CHECKING THE CHANGES

To make sure risk has been minimised, and a further hazard has not been created,
the new safety measures may need to be carefully tested before work begins
again. Consultation between the employer and others at the work place will help to
reach a safe decision.

In some cases, a new set of safe work procedures may be necessary, possibly even
another period of training and supervision, until the improvement can be shown

to be working safely. Safety improvements should be reviewed periodically, to
make sure they continue to be effective. In some cases, a new set of safe work
procedures may be necessary, possibly even another period of training and
supervision, until the improvement can be shown to be working safely. Safety

improvements should be reviewed periodically, to make sure they continue to be

effective.
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In this Act, unless the context otherwise indicates:

faccident’ means an accident arising out of and in the course of an employee’s

employment and resulting in a personal injury, illness or the death of the

employee;(xxiv)

‘approved inspection authority’ means an accredited organisation approved by the

chief inspector as an inspection authority with respect to any particular service in terms

of this Act;

‘biological monitoring’ means a planned programme of periodic collection and analysis

of body fluid, tissues, excreta or exhaled air in order to detect and quantify the exposure

to or absorption of any substance or organism by persons;

‘building’ includes:

a) any structure attached to the soil;

b) any building or such structure or part thereof which is in the process of being
erected; or

c) any prefabricated building or structure not attached to the soil;

‘chief executive officer’, in relation to a body corporate or an enterprise conducted by

the State, means the person who is responsible for the overall management and control

of the business of such body corporate or enterprise;

‘chief inspector’ means the officer designated under section 27 as chief inspector, and

includes any officer acting as chief inspector;

‘Council’ means the Advisory Council for Occupational Health and Safety established by

section 2;

‘danger’ means anything which may cause injury, adverse health effects or damage to

persons or property;

‘Department’ means the Department of Employment and Labour;

‘employee’ means any person who is employed by or works for an employer and who

receives or is entitled to receive any remuneration and who works under the direction or

supervision of an employer;

‘employer’ means any person, institution or organisation, including government who

employs and provides work to an employee and supervises, remunerates or tacitly

or expressly undertakes to remunerate such employee for services rendered by such

employee;

‘employers’ organisation’ means an employers’ organisation as defined in section 213 of

the Labour Relations Act, 1995 (Act No. 66 of 1995);

‘employment’ or ‘employed’ means employment or employed as an employee;

‘explosives’ means any substance or article as listed in Class 1. Explosives in the South

African Bureau of Standards Code of Practice for the Identification and Classification of

Dangerous Substances and Goods, SABS 0228;

‘hazard’ means a source of or exposure to danger;

‘hazardous substance’ means a toxic, harmful, erosive, corrosive irritant or an

asphyxiate substance or a mixture of such substances which creates a hazard to health;

‘health and safety committee’ means a committee established under section 19;

‘health and safety equipment’ means any article or part thereof which is manufactured,
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provided or installed in the interest of the health or safety of any person;

‘health and safety representative’ means a person designated in terms of section 17 (1);

‘health and safety standard’ means any standard, irrespective of whether or not it has

the force of law, which, if applied for the purposes of this Act, will in the opinion of the

Minister promote the attainment of an object of this Act;

‘healthy’ means free from illness or injury attributable to occupational causes;

‘incident’ means an incident as contemplated in section 24 (1);

‘inspection authority’ means any person who with the aid of specialized knowledge or

equipment or after such investigations, tests, sampling or analyses as he may consider

necessary, and whether for reward or otherwise, renders a service by making special

findings, purporting to be objective findings, as to

(a) the health of any person;

(b) the safety or risk to health of any work, article, substance, plant or machinery, or of
any condition prevalent on or in any premises; or

(c) the question of whether any particular standard has been or is being complied
with, with respect to any work, article, substance, plant or machinery, or with
respect to work or a condition prevalent on or in any premises, or with respect to
any other matter, and by issuing a certificate, stating such findings, to the person
to whom the service is rendered;

‘inspector’ means a person designated under section 28;

‘listed work’ means any work which poses a risk to health and safety which requires

specific precautionary measures to be implemented;

‘local authority’ means a local municipality as defined in section 1 of the Local

Government: Municipal Structures Act, 1998 {Act No. 117 of 1998);

‘machinery’ means any article or combination of articles assembled, arranged or

connected and which is used or intended to be used for converting any form of energy

to performing work, or which is used or intended to be used, whether incidental

thereto or not, for developing, receiving, storing, containing, confining, transforming,

transmitting, transferring or controlling any form of energy;

‘major hazard installation’ means an installation:

(a) where more than the prescribed quantity of any substance is or may be kept,
whether permanently or temporarily; or

(b) where any substance is produced, processed, used, handled or stored in such a
form and quantity that it has the potential to cause a major incident;

‘major incident’ means an occurrence of catastrophic proportions, resulting from the

use of plant or machinery, or from activities at a workplace;

‘mandatary’ includes an agent, a contractor or a subcontractor for work, but without

derogating from his status in his own right as an employer or a user;

‘medical surveillance’ means a planned programme or periodic examination (which may

include clinical examinations, biological monitoring or medical tests) of employees by

an occupational health practitioner or, in prescribed cases, by an occupational medicine

practitioner;

‘Minister’ means the Cabinet member responsible for labour;

‘occupational disease’ means occupational disease as defined in section 1 of the

Compensation for Occupational Injuries and Diseases Act 1993 (Act No. 130 of 1993);

‘occupational health’ includes occupational hygiene, occupational medicine and



EMPLOYER CONTRACTOR HEALTH & SAFETY MANAGEMENT PROGRAMME
REVISION 1, JUNE 2021
THE EMPLOYER CONTRACTOR’S ‘WHAT TO DO’ GUIDE

biological monitoring;

‘occupational health practitioner’ means an occupational medicine practitioner or

a person who holds a qualification in occupational health recognized as such by the

South African Medical and Dental Council as referred to in the Medical, Dental and

Supplementary Health Service Professions Act, 1974 (Act No. 56 of 1974), or the South

African Nursing Council as referred to in the Nursing Act, 1978 (Act No. 50 of 1978);

‘occupational health standard’ means a standard which, if applied for the purposes of

this Act, will promote the occupational health of employees or the health of any other

person in terms of this Act;

‘occupational hygiene’ means the anticipation, recognition, evaluation and control of

conditions arising in or from the workplace, which may cause illness or adverse health

effects to persons;

‘occupational hygienist’ means a person who is registered with a body recognised

by the chief inspector and who has the knowledge, training, skills, experience and the

required qualification in the field of occupational hygiene techniques, to assess and

evaluate levels of health and safety hazards that an employee is or may be exposed to

at work;

‘occupational medicine’ means the prevention, diagnosis and treatment of illness, injury

and adverse health effects associated with a particular type of work;

‘occupational medicine practitioner’ means a medical practitioner as defined in the

Medical, Dental and Supplementary Health Service Professions Act, 1974 (Act No. 56 of

1974), who holds a qualification in occupational medicine or an equivalent qualification

which qualification or equivalent is recognized as such by the South African Medical and

Dental Council referred to in the said Act;

‘officer’ means an officer or employee as defined in section 1 (1) of the Public Service

Act, 1994 (PROCLAMATION No. 103 of 1994);

‘organism’ means any biological entity which is capable of causing illness to persons;

‘permanent disablement’ means the permanent disablement as defined in section 1

of the Compensation for Occupational Injuries and Diseases Act, 1993 (Act No. 130 of

1993);

‘plant’ includes fixtures, fittings, implements, equipment, tools and appliances, and

anything which is used for any purpose in connection with such plant;

‘premises’ includes any building, vehicle, vessel, train or aircraft;

‘prescribed’ means prescribed by regulation;

‘properly used’ means used with reasonable care, and with due regard to any

information, instruction or advice supplied by the designer, manufacturer, importer,

seller or supplier;

‘reasonably practicable’ means practicable having regard to-

(a) the severity and scope of the hazard or risk concerned;

(b) the state of knowledge reasonably available concerning that hazard or risk and of
any means of removing or mitigating that hazard or risk;

(c) the availability and suitability of means to remove or mitigate that hazard or risk;
and

(d) the cost of removing or mitigating that hazard or risk in relation to the benefits
deriving therefrom;
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‘regulation’ means a regulation made under section 43;

‘remuneration’ means any payment in money or in kind or both in money and in kind,
made or owing to any person in pursuance of such person’s employment;

‘risk’ means the probability that personal injury, illness or the death of the employee or
any other person or damage to property will occur;

‘risk assessment’ means the process of evaluating the risks to an employee’s health and
safety from workplace hazards and is a systematic assessment of all aspects of work
that, considers:

(a) a complete hazard identification;

(b) identification of all who may be affected by the hazard,;
©) how the person is affected;

(d) the analysis and evaluation of the risks; and

(e) prioritisation of risks;

‘risk management’ means the identification and mitigation of risks by the application of

appropriate control measures;

‘safe’ means free from any hazard;

‘safety management system’ or ‘health and safety management system’ means, a

co-ordinated, comprehensive set of interrelated or interacting elements to establish

occupational health and safety policy and objectives in order to optimally manage

health and safety;

‘safety standard’ means any standard, which if applied for the purposes of this Act, will

promote the safety of employees or any other person in terms of this Act;

‘SANAS’ means the South African National Accreditation System;

‘self-employed’ means an individual who earns income through conducting profitable

operations from a trade or business, which that individual operates directly;

‘sell’ includes:

(a) offer or display for sale or import into the Republic for sale; or

(b) exchange, donate, lease or offer or display for leasing;

‘shop’ means a shop as defined in section | (1) of the Basic Conditions of Employment

Act, 1983 (Act No. 3 of 1983);

‘standard’ means any provision occurring:

(a) in a specification, compulsory specification, code of practice or standard method
as defined in section 1 of the Standards Act, 2008 (Act No. 8 of 2008); or

(b) in any specification, code or any other directive having standardization as its
aim and issued by an institution or organization inside or outside the Republic
which, whether generally or with respect to any particular article or matter and
whether internationally or in any particular country or territory, seeks to promote
standardization: Provided that, anything that is required to conform to this Act
shall first be subjected to the required tests by SANAS accredited to do such tests
to ensure conformance to a particular standard;

‘substance’ includes any solid, liquid, vapour, gas or aerosol, or combination thereof;

‘this Act’ includes any regulation;

‘trade union’ means a trade union as defined in section 213 of the Labour Relations Act,

1995 (Act No. 66 of 1995);

‘user’ means the person who uses the premises, articles, substances, plant or machinery

for his or her own benefit or has the exclusive right of control over the use of the
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premises, articles, substances, plant or machinery, but does not include a lessor of, or

any person employed in connection with, that premises, articles, substances, plant or

machinery;

‘volunteer’ means a person, who willingly provides a service to an institution or

organisation, including a government body or organisation, or a non-governmental

organisation without being remunerated for services rendered;

‘work’ means work as an employee or as a self-employed person, and for such purpose

an employee is deemed to be at work during the time that he or she is in the course

of his or her employment, and a self-employed person is deemed to be at work during
such time as he or she devotes to work as a self-employed person;

‘workplace’ means any premises or place where a person performs work in the course

of employment.

This Act shall not apply in respect of:

(a) a mine, a mining area or any works as defined in the Mines Health and Safety Act,
1996 (Act No. 29 of 1996), except in so far as that Act provides otherwise;

(b) any load line ship (including a ship holding a load line exemption certificate),
fishing boat, sealing boat and whaling boat as defined in section 2 (1) of the
Merchant Shipping Act, 1951 (Act No. 57 of 1951), or any floating crane, whether
or not such ship, boat or crane is in or out of the water within any harbour in the
Republic or within the territorial waters thereof, (Date of commencement of para.
(b) to be proclaimed.) or in respect of any person present on or in any such mine,
mining area, works, ship, boat or crane.

(c) aircraft as indicated in section 2 of the Civil Aviation Act, 2009 (Act No. 13 of
2009), and

(d) any nuclear installation as defined in the Nuclear Energy Act, 1993 (Act No. 131 Of
1993);

There is hereby established an Advisory Council for Occupational Health and Safety.

The Council shall:

(a) advise the Minister with regard to:

i matters of policy arising out of or in connection with the application of the
provisions of this Act;
ii. any matter relating to occupational health and safety;

(b) perform the functions assigned to it by this Act or referred to it by the Minister.

The Council may:

(a) with a view to the performance of its functions, do such research and conduct
such investigations as it may deem necessary;

(b) make rules relating to the calling of meetings of the Council, the determining of
a quorum for and the procedure at such meetings, and generally relating to all
matters which may be necessary for the effective performance of the functions of
the Council or, subject to section 6, of a technical committee;
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advise the Department concerning-

i the formulation and publication of standards, specifications or other forms
of guidance for the purpose of assisting employers, employees and users to
maintain appropriate standards of occupational health and safety;

ii. the promotion of education and training in occupational health and safety;
and

iii.  the collection and dissemination of information on occupational health and
safety.

(3) The Council may for the purposes of the performance of any of its functions, with the
approval of the Minister, and with the concurrence of the Minister of Finance, enter
into an agreement for the performance of a particular act or particular work or for the
rendering of a particular service, on such conditions and at such remuneration as may
be agreed upon, with anybody who in the opinion of the Council is fit to perform such
act or work or to render such service, and

4 @

(b)

The chief inspector shall, with the approval of the Minister, appoint an officer or
employee of the Department in terms of the Public Service Act, 1994
(Proclamation No. 103 of 1994), to assist the Council and its sub-committees in the
performance of the Councils functions.

The remuneration, allowances, benefits and other terms and conditions of
employment of personnel appointed under subsection (1) shall be determined in
terms of the Public Service Act, 1994.

(1) The Council shall consist of 23 members, namely:
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the chief inspector;

the Chairperson;

three persons nominated by the Department;

the Compensation Commissioner, or his or her nominee;

one person nominated by the Minister of Health;

one person nominated by the Minister of Mineral resources;

six persons to represent the interests of employers from a list of the names of
persons nominated by employers’ organisations or federations of employers’
organisations;

six persons to represent the interests of the employees from a list of the names of
persons nominated by trade unions or federations of trade unions organisation;
one person who in the opinion of the Minister has extensive knowledge of
occupational health and safety matters;

one person who in the opinion of the Minister has extensive knowledge of
occupational medicine and is recommended by the Minister of Health;

one person who in the opinion of the Minister has extensive knowledge of
occupational hygiene.

(2) The members referred to in subsection (1) shall be appointed by the Minister.
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The members of the Council referred to in section 4(2) shall be appointed for a
period of five years, and on such conditions as the Minister may determine with the
concurrence of the Minister of Finance;

A member of the Council whose term of office has expired shall be eligible for
reappointment for a further term, but not exceeding two terms;

A member referred to in section 4(1) who is not an officer may be paid from money
appropriated for such purpose by Parliament such allowances as the Minister may
determine with the concurrence of the Minister of Finance.

The Council may establish one or more technical committees to advise the Council on
any matter regarding the performance by the Council of its functions.

A member of a technical committee shall be appointed by the Council by virtue of his
or her knowledge for the matter for which the committee is established, and such a
member need not be a member of the Council.

A meeting of a technical committee shall be held at such time and place as may be
determined by the chairperson of the technical committee, and in accordance with rules
approved by the Council.

A member of a technical committee who is not an officer may be paid from money
appropriated for such purpose by Parliament such allowances as the Minister may
determine with the concurrence of the Minister of State Finance.

A person may not be nominated to serve on more than two technical committees at a
given time.

A sectoral advisory forum may be established by the chief inspector to advise the chief
inspector on matters relating to any regulation made under section 43.

The chief inspector may direct an employer or group of employers in writing to develop
and implement a health and safety management system.

A directive under subsection (1) shall be accompanied by guidelines concerning the
contents of the health and safety management system concerned.

Every employer shall provide and maintain, as far as is reasonably practicable, a working

environment that is safe and without risk to the health of his or her employees.

Without derogating from the generality of an employer’s duties under subsection (1),

the matters to which those duties refer include in particular:

(a) conducting a workplace specific risk assessment and thereafter developing and
implementing a risk management plan in writing, in respect of every risk identified;

(b) ensuring that the workplace specific risk assessment is conducted, by a person
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or persons who are competent to pronounce on all the risks associated with that
workplace;

(c) ensuring that the workplace specific risk management plan is in place and is
available at the workplace when requested by an inspector.

(d) Ensuring that no work is undertaken unless the control measures contained in the
risk management plan are complied with;

(e) providing information, instructions, training and supervision as may be necessary
to ensure, as far as is reasonably practicable, the health and safety at work of
employees;

(f) ensuring that no employee is permitted to do any work or to produce, process,
use, handle, store or transport any article or substance or to operate any plant or
machinery, unless the precautionary measures contemplated in paragraphs (b)
and (d), or any other precautionary measures which may be prescribed, have been
taken;

(g) taking all necessary measures to ensure that the requirements of this Act are
complied with by every employee in his or her employment or by any person on
premises under his or her control where plant or machinery is used;

(h) enforcing such measures as may be necessary in the interest of health and safety;

(i) ensuring that work is performed and that plant or machinery is used under the
general supervision of a person trained to understand the hazards associated with
it and who have the authority to ensure that precautionary measures taken by the
employer are implemented; and

(j) causing all employees to be informed regarding the scope of their authority; and

(k) ensuring communication of the relevant components of the risk management plan
to every employee.

Every employer shall conduct an undertaking in such a manner to ensure that the

risk posed by identified hazards to persons other than those in the direct employ of

the organisation who may be directly affected by the organisation’s activities are not
thereby exposed to hazards to their health or safety and the risk is managed in line with
the risk management plan contemplated in section 8(2)(a);

Every self-employed person shall conduct an undertaking in such a manner as to ensure
that risks posed by identified hazards to that self-employed person and any other
persons who may be directly affected by the activities of the work performed on that
premises, are managed in line with the specific risk management plan as contemplated
in section 12(1).

Any person who designs, manufactures, imports, sells, leases or supplies any article for

use at work shall ensure, that:

(a) the article is safe and without risks to occupational health and safety when
properly used;
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(b) the article is accompanied by the instructions which include precautionary
measures to be adhered to; and

(c) it complies with all the prescribed requirements.

Any person who erects or installs any article for use at work on or in any premises shall

ensure, as far as is reasonably practicable, that nothing about the manner in which it is

erected or installed makes it unsafe or creates a risk to health when properly used.

Any person who imports, sells or supplies any substance for use at work shall:

(a) ensure, as far as is reasonably practicable, that the substance is safe and without
risks to health when properly used; and

(b) take such steps as may be necessary to ensure that information is available
with regard to the use of the substance at work, the risks to health and safety
associated with such substance, the conditions necessary to ensure that the
substance will be safe and without risks to health when properly used and the
procedures to be followed in the case of an accident involving such substance.

A person who manufactures, imports, sells or supplies a substance for use at work shall

ensure that the substance is classified, labelled and packaged in the prescribed manner.

The Minister may, subject to the provisions of subsections (2) and (3), by notice in the
Gazette declare any work, under the conditions or circumstances specified in the notice,
to be listed work.

(a) Before the Minister declares any work to be listed work, he or she shall, after
consultation with the Council, cause to be published in the Gazette a draft of his
or her proposed notice and at the same time invite interested persons to submit
to him or her in writing within a specified period, comments and representations in
connection with the proposed notice.

(b) A period of not less than three months shall elapse between the publication of the
draft notice and the notice under subsection (1).

The provisions of subsection (2) shall not apply:

(a) if the Minister in pursuance of comments and representations received in terms of
subsection (2) (a), decides to publish the notice referred to in subsection (1) in an
amended form; and

(b) to any declaration in terms of subsection (1) in respect of which the Minister is of
the opinion that the public interest requires that it be made without delay.

A notice referred to in subsection (1) may at any time be amended or withdrawn by like

notice.

(a) An employer shall conduct a risk assessment in relation to such listed work and
develop and implement a risk management plan in respect of the risks identified
for that work.

(b) A risk assessment conducted for that workplace, shall be conducted by a person
or persons who are competent to pronounce on all the risks associated with that
work and where the risk is complex in nature, a risk assessment shall be conducted
by specialists who are competent to pronounce on all the risks associated with
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that particular work.
(c) The employer shall ensure that a workplace specific risk management plan is in
place and is available at the workplace when requested by an inspector.
(d) An employer may not permit any listed work to be undertaken unless the control
measures contained in the risk management plan are complied with.
Every employer contemplated in subsection (1) shall keep the health and safety
representatives designated for their workplaces or sections of the workplaces, informed
of the actions taken under subsection (1) in their respective workplaces or sections
thereof and of the results of such actions: Provided that individual results of biological
monitoring and medical surveillance relating to the work of the employee, shall only
with the written consent of such employee be made available to any person other than
an inspector, the employer or the employee concerned.

Without derogating from any specific duty imposed on an employer by this Act, every

employer shall:

(a) ensure that every employee is conversant with the risks to his or her health and
safety attached to
i any work which that employee has to perform;

ii. any article or substance which he or she has to produce, process, use, handle,
store or transport; and

iii.  any plant or machinery which he or she is required or permitted to use, as
well as with the precautionary measures which should be taken and observed
with respect to those hazards;

(b) inform the health and safety representatives concerned beforehand of inspections,
investigations or formal inquiries of which the employer has been notified by an
inspector, and of any application for exemption made by him or her in terms of
section 40.

(c) inform a health and safety representative as soon as reasonably practicable of the
occurrence of an incident in the workplace or section of the workplace for which
such representative has been designated.

Every employee shall at work:

(a) take reasonable care for the employee’s own health and safety and of other
persons who may be affected by his or her acts or omissions;

(b) asregards any duty or requirement imposed on his or her employer or any other
person by this Act, co-operate with the employer or other person to enable that
duty or requirement to be performed or complied with;

(c) execute a lawful order given to him or her, and obey the health and safety rules
and procedures laid down by his or her employer or by a person authorised
thereto by his or her employer, in the interest of health or safety;

(d) When he or she becomes aware of an unsafe or unhealthy situation, as soon as
practicable report such situation to his or her employer or to the health and safety
representative for his or her workplace or section thereof, as the case may be, who
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shall report it to the employer; and

(e) Where he or she is involved in any incident which may affect his or her health or
which has caused an injury to himself or herself, report such incident to his or her
employer or to anyone authorised thereto by the employer, or to his or her health
and safety representative, as soon as practicable but not later than the end of the
particular shift during which the incident occurred, unless the circumstances were
such that the reporting of the incident was not possible, in which case he or she
shall report the incident as soon as it is reasonably practicable thereafter.

No person shall intentionally or recklessly interfere with, damage or misuse anything
which is provided in the interest of health or safety.

A chief executive officer shall ensure that the duties of his or her employer as
contemplated in this Act, are properly discharged.

The chief executive officer shall develop, implement and continuously review the health
and safety management system as the employer may be directed in terms of section
7(D;

Without derogating from his or her responsibility or liability in terms of subsection (1)
and (1A), a chief executive officer may in writing, delegate any duty contemplated in the
said subsections, to any person under his or her control, which person shall act subject
to the control and directions of the chief executive officer in the interest of occupational
health and safety.

A person so delegated in terms of subsection (2) may not further delegate the duty to
any other person; and

The provisions of subsection (1) shall not relieve an employer of any responsibility or
liability under this Act.

For the purpose of subsection (1), the head of department of any department of State
shall be deemed to be the chief executive officer of that department.

Subject to the provisions of subsection (2), every employer who has more than 20
employees in his or her employment at any workplace, shall, within four months after
the commencement of this Act or after commencing business, or from such time as
the number of employees exceeds 20, as the case may be, designate in writing for a
specified period health and safety representatives for such workplace, or for different
sections thereof.

An employer and the representatives of his or her employees recognised by him or,
where there are no such representatives, the employees shall consult in good faith
regarding the arrangements and procedures for the nomination or election, period

of office and subsequent designation of health and safety representatives in terms of
subsection (1): Provided that if such consultation fails, the matter shall be referred for
arbitration to the Commission for Conciliation, Mediation and Arbitration.
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Only those employees employed in a full-time capacity at a specific workplace and who
are acquainted with conditions and activities at that workplace or section thereof, as the
case may be, shall be eligible for designation as health and safety representatives for
that workplace or section.

The number of health and safety representatives for a workplace or section thereof
shall in the case of shops and offices be at least one health and safety representative
for every 100 employees or part thereof, and in the case of all other workplaces at least
one health and safety representative for every 50 employees or part thereof: Provided
that an employee performing work at a workplace other than that where they ordinarily
report for duty, shall be deemed to be working at the workplace where they so report
for duty.

If an inspector is of the opinion that the number of health and safety representatives
for any workplace or section thereof, including a workplace or section with 20 or fewer
employees, is inadequate, the inspector may by notice in writing direct the employer

to designate such number of employees as the inspector may determine as health and
safety representatives for that workplace or section thereof in accordance with the
arrangements and procedures referred to in subsection (2).

All activities in connection with the designation, functions and training of health and
safety representatives shall be performed during ordinary working hours, and any time
reasonably spent by any employee in this regard shall for all purposes be deemed to be
time spent by him in the carrying out of his duties as an employee.

A health and safety representative may perform the following functions in respect of

the workplace for which he or she has been designated, namely:

(a) review the effectiveness of health and safety measures;

(b) identify potential hazards and potential major incidents at the workplace;

(c) in collaboration with the employer, examine the causes of incidents at the
workplace;

(d) investigate complaints by an employee relating to that employee’s health or safety
at work;

(e) make representations to the employer or a health and safety committee on
matters arising from paragraphs (a), (b), (c) or (d), or where such representations
are unsuccessful, to an inspector;

(f) make representations to the employer on general matters affecting the health or
safety of an employee at the workplace;

(9) inspect the workplace, including any article, substance, plant, machinery or health
and safety equipment at that workplace with a view to, the health and safety of
employees, at such intervals as may be agreed upon with the employer: Provided
that the health and safety representative shall give reasonable notice of any
intention to carry out such an inspection to the employer, who may be present
during the inspection;

(h) participate in consultations with inspectors at the workplace and accompany
inspectors on inspections of the workplace;
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receive information from inspectors as contemplated in section 36 and where such
information is not made available within 14 days of the inspection the information
will be requested from the chief inspector;

attend meetings of the health and safety committee as a member, in connection
with any of the above functions; and

report on instances of non-compliance with this Act to the employer or health and
safety committee.

A health and safety representative shall, in respect of the workplace or section of the
workplace for which he or she has been designated be entitled to:
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visit the site of an incident or where an employee was directed to leave the

workplace at all reasonable times and attend an inspection in loco;

attend regular meetings with the employees at the workplace to:

i address health and safety in the workplace;

ii. provide feedback information to the employees they represent;

iii.  discuss reports by the health and safety representatives on the performance
of their functions; and

iv.  receive mandates from employees to be presented when attending the health
and safety committee meetings;

attend an investigation or formal inquiry held in terms of this Act;

attend a special meeting with employees they represent after an incident in order

to:

i. provide information on the incident;

ii. inform employees regarding arrangements for undertaking the investigation
of the incident;

iii. gather information from employees relevant to the incident.

in so far as it is reasonably necessary for performing the functions of a health and

safety representative, inspect any document which the employer is required to

keep in terms of this Act;

accompany an inspector on any inspection;

with the approval of the employer, be accompanied by a technical adviser, on any

inspection;

participate in any internal health or safety audit;

request and have access to inspect any document which the employer is required

to keep in terms of this Act and where the document is not made available

within 14 days of the inspection the information may be requested from the chief

inspector subject to section 36;

report on instances of non-compliance with this Act to the employer or health and

safety committee; and

An employer shall provide such facilities, assistance and training as a health and safety
representative may reasonably require and as have been agreed upon for the carrying

out of his or her functions.

A health and safety representative shall not incur any civil liability by reason of the fact
only that he or she failed to do anything which he or she may do or is required to do in
terms of this Act.
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A workplace with one or more health and safety representatives designated shall

establish one or more health and safety committee;

A health and safety committee shall consist of the number of members in accordance

with a collective agreement, where one exists or as may be determined by the employer

and employees or the employee representatives, for the efficient and effective operation
of the health and safety management system; Provided that:

(a) if one health and safety committee has been established in respect of a workplace,
all the health and safety representatives for that workplace shall be members of
the committee;

(b) if two or more health and safety committees have been established in respect of
a workplace, each health and safety representative for that workplace shall be a
member of at least one of those committees; and

(c) the number of persons nominated by an employer on any health and safety
committee established in terms of this section shall not exceed the number of
health and safety representatives on that committee.

The persons nominated by an employer on a health and safety committee shall be

designated in writing by the employer for such period as may be determined by

that employer, while the health and safety representatives shall be members of the

committee for the period of their designation in accordance with their collective

agreement, only where one exists or as shall be determined between employer and
employees;

A health and safety committee shall hold meetings as often as may be necessary, but

at least once every two months, at a time and place determined by the committee:

Provided that an inspector may by notice in writing direct the members of a health

and safety committee to hold a meeting at a time and place determined by him or her:

Provided further that, if more than 10 per cent of the employees at a specific workplace

has handed a written request to an inspector, the inspector may by written notice direct

that such a meeting be held.

The procedure at meetings of a health and safety committee shall be determined by the

committee.

(a) A health and safety committee may co-opt one or more persons by reason of his
or her, or their particular knowledge of health or safety matters as an advisory
member or as advisory members of the committee.

(b) An advisory member shall not be entitled to vote on any matter before the
committee.

If an inspector is of the opinion that the number of health and safety committees

established for any particular workplace is inadequate, he or she may in writing

direct the employer to establish for such workplace such number of health and safety

committees as the inspector may determine.

A health and safety committee:
(a) may make recommendations to the employer or, where the recommendations fail
to resolve the matter, to an inspector regarding any matter affecting the health
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or safety of persons at the workplace or any section thereof for which such

committee has been established, or to the representative trade union, in which

event:

i. the inspector shall attend to the matter in terms of section 29; or

ii. the representative trade union may declare a dispute in accordance with the
collective agreement where one exists;

shall discuss any incident at the workplace or section thereof in which or in

consequence of which any person was injured, became ill or died, and may in

writing report on the incident to an inspector;

shall identify all occupational health and safety regulations that are relevant to the

workplace activities or substances;

shall ensure that the relevant information, training, assessment, monitoring and

recording provisions are in place;

shall make recommendation for inclusion in a workplace the health and safety

management system and safe work procedures;

shall review the training and information provided to employees regarding any

hazardous substance or condition as spelt out in the regulations; and

shall perform such other functions as may be prescribed or agreed to in a

collective agreement, where such agreement exists.

A health and safety committee shall keep record of each recommendation made to an
employer in terms of subsection (1)(a) and of any report made to an inspector in terms
of subsection (1)(b).

A health and safety committee or a member thereof shall not incur any civil liability by
reason of the fact only that it or he or she failed to do anything which it or he or she
may or is required to do in terms of this Act.

An employer shall take the prescribed steps to ensure that a health and safety
committee complies with the provisions of section 19(4) and performs the duties
assigned to it by subsections (1) and (2).

The Minister may by notice in the Gazette declare:

(a

(b)

that no employer shall require or permit any employee belonging to a category of
employees specified in the notice to perform work on or in any premises on or in
which an activity specified in the notice is carried out which in the opinion of the
Minister is an activity which threatens or is likely to threaten the health or safety of
an employee belonging to that category of employees, or that no employer shall
require or permit any such employee to perform any work on or in such premises
otherwise than on the conditions specified in the notice;

that no employer shall require or permit any employee to perform any work in
connection with the carrying out of a process specified in the notice which in

the opinion of the Minister is a process which threatens or is likely to threaten

the health or safety of an employee, or that no employer shall require or permit
an employee to perform any work in connection with the carrying out of such a
process otherwise than on the conditions specified in the notice; and
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(c) that no employer shall require or permit any employee, otherwise than on the
conditions specified in the notice, to perform any work on or in any premises
where an article or substance specified in the notice is produced, processed, used,
handled, stored or transported which in the opinion of the Minister is an article
or substance which threatens or is likely to threaten the health or safety of an
employee.

(a) The Minister shall, before he or she publishes a notice under subsection (1),
consult with the Council and cause a draft of the proposed notice to be published
in the Gazette and at the same time invite interested persons to submit to him
or her in writing, within a specified period, comments and representations in
connection with the proposed notice.

(b) The provisions of paragraph (a) shall not apply if the Minister, in pursuance of
comments and representations received, decides to publish the notice referred to
in subsection (1) in an amended form.

A notice referred to in subsection (1) may at any time be amended or withdrawn by like

notice.

A notice shall not be issued under subsection (1) or (3) unless the Minister of Health and

the Council have been consulted.

Subject to the provisions of section 10(4), if any requirement (including any health and
safety standard) in respect of any article, substance, plant, machinery or health and
safety equipment or for the use or application thereof has been prescribed, no person
shall sell or market in any manner whatsoever such article, substance, plant, machinery
or health and safety equipment unless it complies with that requirement.

No employer shall in respect of anything which the employer is in terms of this Act
required to provide or to do in the interest of the health or safety of an employee, make
a deduction from an employee’s remuneration or require or permit an employee to
make a payment to another person.

Each incident occurring at work or arising out of or in connection with the activities

of persons at work, or in connection with the use of plant or machinery, in which, or in

conseqguence of which:

(a) any person dies, becomes unconscious, suffers the loss of a limb or part of a limb
or is otherwise injured or becomes ill to such a degree that the person is likely
either to die or to suffer a permanent physical defect or likely to be unable for a
period of at least 14 days either to work or to continue with the activity for which
the person was employed or is usually employed;

(b) inthe course of an employee’s employment, an incident occurred which resulted in
personal injury, illness or death of the employee; or

(c) the health or safety of any person was endangered and where:
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i a hazardous substance or biological agent was spilled or released;
ii. the uncontrolled release of any substance under pressure took place;
iii.  machinery or any part thereof fractured or failed resulting in flying, falling or
uncontrolled moving objects; or
iv.  machinery ran out of control,
shall, within the prescribed period and in the prescribed manner, be reported to an
inspector by the employer or the user of the plant or machinery concerned, as the case
may be.
In the event of an incident in which a person died, or was injured to such an extent that
he is likely to die, or suffered the loss of a limb or part of a limb, no person shall without
the consent of an inspector disturb the site at which the incident occurred or remove
any article or substance involved in the incident therefrom: Provided that such action
may be taken as is necessary to prevent a further incident, to remove the injured or
dead, or to rescue persons from danger.
The provisions of subsections (1) and (2) shall not apply in respect of:
(a) a traffic incident on a public road;
(b) anincident occurring in a private household, provided the householder forthwith
reports the incident to the South African Police; or
(c) any accident which is to be investigated under section 39 of the Civil Aviation Act
2009 (Act No. 13 of 2009).
A member of the South African Police Service to whom an incident was reported in
terms of this Act, shall forthwith notify an inspector thereof.
(@) The employer or user or self-employed person shall provide the Department with a
copy of incident statistics annually, on the first day of March of each year.
(b) The incident statistics referred to in paragraph (a) shall be provided in the
prescribed format.
(c) The incident statistics shall include statistics for Contractors that occurred while
working on the employer premises: Provided that, the contractors are required to
provide incident statistics to the Department as well.

A medical practitioner who examines or treats a person for a disease described in the
Compensation for Occupational Injuries and Diseases Act, 1993 (Act No. 130 of 1993),
or any other disease which the medical practitioner believes arose out of that person’s
employment, shall within the prescribed period and in the prescribed manner report
the case to the person’s employer and to the chief inspector, and inform that person
accordingly.

An employer may not discriminate against an employee for exercising a right conferred
in terms of this Act.

No person shall do, or threaten to do, anything that:

(a) requires an employee not to exercise a right conferred in terms of this Act;
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(b) prevents an employee from exercising a right conferred in terms of this Act; or
(c) prejudices an employee because of a past or present:
i failure or refusal to do anything that an employer may not lawfully permit or
require an employee to do;
ii. disclosure of information that the employee is lawfully entitled or required to
give to another person; or
iii.  exercise of a right conferred in terms pf this Act.
No employer shall favour, or promise to favour, an employee in exchange for the
employee not to exercise a right conferred in terms of this Act.

The Minister shall designate an officer serving in the Department as chief inspector for

the purposes of this Act.

The chief inspector shall perform any functions prescribed subject to the control and

supervision of the Director-General of the Department and may perform any function

assigned to an inspector by this Act.

(a) The chief inspector may delegate any power conferred upon him or her by this
Act, excluding a power referred to in section 35(1) or delegated to him or her
under section 42, to any other officer or authorize any such officer to perform any
duty assigned to him or her by this Act.

(b) No delegation of power under paragraph (a) shall prevent the exercise of such
power by the chief inspector.

Whenever the chief inspector is absent or unable to perform his or her functions

as chief inspector or whenever the designation of a chief inspector is pending, the

Minister may designate any other officer serving in the Department to act as chief

inspector during the chief inspector’s absence or incapacity or until a chief inspector is

designated.

The Minister may designate permanently or temporarily any person as an inspector to
perform, subject to the control and directions of the chief inspector, any or all of the
functions assigned to an inspector by this Act.

An inspector designated in terms of subsection (1) shall be furnished with a card
signed by or on behalf of the Minister stipulating that the bearer of the card has been
designated as an inspector;

The card shall include:

(@) The name;

(b) A unigue number;

(c) Anidentity number;

(d) A photo of the bearer; and

(e) A designation;

Whenever an inspector designated under subsection (1) performs a function under this
Act in the presence of a person affected thereby, the inspector shall on demand by such
person produce to that person the card referred to in subsection (2).
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without previous notice, at all reasonable times, enter the premises which is
occupied or used by an employer or on or in which an employee performs any
work or any plant or machinery is used, or which the inspector suspects to be such
premises;

guestion any person who is or was on or in such premises, either alone or in the
presence of any other person, on any matter to which this Act relates;

require from any person who has control over or custody of a book, record or
other document on or in those premises, to produce to the inspector forthwith, or
at such time and place as may be determined by the inspector, such book, record
or other document;

examine any such book, record or other document or make a copy thereof or an
extract there from;

require from such a person an explanation of any entry in such book, record or
other document;

inspect any article, substance, plant or machinery which is or was on or in those
premises, or any work performed on or in those premises or any condition
prevalent on or in those premises or remove for examination or analysis any article,
substance, plant or machinery or a part or sample thereof;

seize any such book, record or other document or any such article, substance,
plant or machinery or a part or sample thereof which in the opinion of the
inspector may serve as evidence at the trial of any person charged with an offence
under this Act or the common law: Provided that the employer or user of the
article, substance, plant or machinery concerned, as the case may be, may make
copies of such book, record or document before such seizure;

direct any employer, employee or user, including any former employer, employee or
user, to appear before the inspector at such time and place as may be determined
by the inspector and question such employer, employee or user either alone or in
the presence of any other person on any matter to which this Act relates;

issue an administrative fine in terms of section 37(A) as indicated by schedule 2;
and

when so required, take photographs or make audio-visual recordings of any
workplace, anything or any person within the workplace which may be relevant to
an investigation or an investigation being conducted by the inspector.

An interpreter, a member of the South African Police Services or any other
assistant may, when required by an inspector, accompany the inspector to perform
his or her functions under this Act, where the assistance is reasonably required.

(3) When an inspector enters any premises under subsection (1) the employer occupying
or using those premises and each employee performing any work thereon or therein
and any user of plant or machinery thereon or therein, shall at all times provide
such facilities as are reasonably required to enable the inspector and the inspector’s
assistant, to perform effectively and in a safe and healthy manner their functions under
this Act.

(4) When an inspector removes or seizes any article, substance, plant, machinery, book,
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record or other document as contemplated in subsection (1)(f) or (9), the inspector

shall issue a receipt to the owner or person in control thereof: Provided that the

inspector shall as soon as reasonably possible or at the conclusion of any proceedings

in terms of this Act, return whatever he or she has seized.

(5) Subject to section 40, when an inspector has undertaken an inspection, the

inspector shall provide a copy of the inspection report or copies of any notice and

correspondence that was issued during the inspection to:

(a) the employer, the health and safety representatives and the representative trade
union for that workplace; and

(b) inthe case of construction site, the construction client, principal contractor; any
other contractor on site, if applicable and all persons in paragraph (a).

(M (@) Whenever an employer performs an act or requires or permits an act to
be performed, or proposes to perform an act or to require or permit an act to
be performed, which in the opinion of an inspector threatens or is likely to
threaten the health or safety of any person, the inspector may in writing prohibit
that employer from continuing or commencing with the performance of that act or
from requiring or permitting that act to be continued or commenced with, as the
case may be.

(b) Whenever a user of plant or machinery uses or proposes to use any plant or
machinery, in a manner or in circumstances which in the opinion of an inspector
threatens or is likely to threaten the health or safety of any person who works with
such plant or machinery or who is or may come within the vicinity thereof, the
inspector may in writing prohibit that user from continuing or commencing with
the use of such plant or machinery or in that manner or those circumstances, as
the case may be.

(c) Aninspector may in writing prohibit an employer from requiring or permitting an
employee or any employee belonging to a category of employees specified in the
prohibition to be exposed in the course of employment for a longer period than a
period specified in the prohibition, to any article, substance, organism or condition
which in the opinion of an inspector threatens or is likely to threaten the health or
safety of that employee or the employee belonging to that category of employees,
as the case may be.

(d) A prohibition imposed under paragraph (a), (b) or (c) may at any time be revoked
by an inspector in writing if arrangements to the satisfaction of the inspector
have been made to dispose of the threat which gave rise to the imposition of the
prohibition.

(2) In order to enforce a prohibition imposed under subsection (1)(a) or (b), an inspector
may block, bar, barricade or fence off that part of the workplace, plant or machinery

to which the prohibition applies, and no person shall interfere with or remove such

blocking, bar, barricade or fence.

(3) Whenever an inspector is of the opinion that the health or safety of any person at a
workplace or in the course of that person’s employment or in connection with the use of



EMPLOYER CONTRACTOR HEALTH & SAFETY MANAGEMENT PROGRAMME
REVISION 1, JUNE 2021
THE EMPLOYER CONTRACTOR’S ‘WHAT TO DO’ GUIDE

€]

©)

(6)

M

AA)

2

3

€))

M

2

plant or machinery is threatened on account of the refusal or failure of an employer or a
user, as the case may be, to take reasonable steps in the interest of such person’s health
or safety, the inspector may in writing direct that employer or user to take such steps as
are specified in the direction within a specified period.

Whenever an inspector is of the opinion that an employer or a user has failed to comply
with a regulation applicable to him or her, the inspector may in writing direct that
employer or user to take within a period specified in the direction such steps as in the
inspector’s opinion are necessary to comply with the said regulation, and are specified
in the direction.

A period contemplated in subsection (3) or (4) may at any time be extended for a
specified period by an inspector by notice in writing to the person concerned.

An employer or user shall forthwith bring the contents of a prohibition, direction or
notice under this section to the attention of the health and safety representatives and
employees or any other affected person concerned.

An inspector shall investigate the circumstances of any incident which has occurred
at or originated from a workplace or in connection with the use of plant or machinery
which has resulted, or in the opinion of the inspector could have resulted, in the injury,
illness or death of a person;
For the purposes of an investigation referred to in subsection (1), an inspector may
subpoena any person to:
(a) appear before the inspector concerned on a day and at a place specified in the
subpoena; and
(b) give evidence or to produce any book, document or item which in the opinion of
the inspector has a bearing on the subject of the investigation.
After completing the investigation in terms of subsection (1) the presiding inspector
shall submit a written report thereon, together with all relevant statements, documents
and information gathered during the investigation to the provincial control inspector
within whose area of jurisdiction such incident occurred, who will, after consultation
with the chief inspector, submit the report to the National Prosecution Authority;
Upon receipt of a report referred to in subsection (2), the National Prosecuting
Authority shall deal therewith in accordance with the provisions of the Inquests Act,
1959 (Act No. 58 of 1959), and the Criminal Procedure Act, 1977 (Act No. 51 of 1977);
An inspector conducting an investigation shall not incur any civil liability by virtue of
anything contained in the report referred to in subsection (2).

The chief inspector may, and shall when so requested by a person producing prima facie
evidence of an offence, appoint a presiding inspector to conduct a formal inquiry into
any incident which has occurred at or originated from a workplace or in connection with
the use of plant or machinery which has resulted, or in the opinion of the chief inspector
could have resulted, in the injury, illness or death of any person.

For the purposes of an inquiry referred to in subsection (1) a presiding inspector may
subpoena any person to appear at a predetermined place on a day specified in the
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subpoena and to give evidence or to produce any book, document or thing which in the

opinion of the inspector has a bearing on the subject of the inquiry.

Save as is otherwise provided in this section, the law governing criminal trials in

magistrates’ courts shall mutatis mutandis apply to obtaining the attendance of

witnesses at an inquiry under this section, the administering of an oath or affirmation
to them, their examination, the payment of witness fees to them and the production by
them of books, documents and things.

Any inquiry under this section shall be held in public: Provided that the presiding

inspector may exclude from the place where the inquiry is held, a person whose

presence is, in the opinion of the presiding inspector, undesirable or not in the public
interest.

(a) The presiding inspector may designate any person to lead evidence and to
examine any witness giving evidence at a formal inquiry.

(b) Any person who has an interest in the issue of the formal inquiry may personally
or by representative, advocate or attorney put such questions to a witness at the
inquiry to such extent as the presiding inspector may allow.

(c) The following persons shall have an interest as referred to in paragraph (b),
namely-

i any person who was injured or suffered damage as a result of the incident
forming the subject of the inquiry;

ii. the employer or user, as the case may be, involved in the incident;

iii. any person in respect of whom in the opinion of the presiding inspector it can
reasonably be inferred from the evidence that he could be held responsible
for the incident;

iv. atrade union recognized by the employer concerned or any trade union of
which a person referred to in subparagraph (i) or (iii) is a member;

V. any owner or occupier of any premises where the said incident occurred;

vi. any other person who, at the discretion of the presiding inspector, can prove
such interest.

(@) Aninquiry may, if it is necessary or expedient, be adjourned at any time by the
presiding inspector.

(b) An inquiry adjourned under paragraph (a) may at any stage be continued by an
inspector other than the inspector before whom the inquiry commenced, and may
after an adjournment again be continued by the inspector before whom the inquiry
commenced.

An affidavit made by any person in connection with the incident in respect of which

the inquiry is held, shall at the discretion of the presiding inspector upon production

be admissible as proof of the facts stated therein, and the presiding inspector may, if
so required, subpoena the person who made such an affidavit to give oral evidence

at the inquiry or may submit written interrogatories to that person for reply, and such

interrogatories and any reply thereto purporting to be a reply from such person shall

likewise be admissible in evidence at the inquiry: Provided that the presiding inspector
shall afford any person present at the inquiry the opportunity to refute the facts stated
in such document, evidence or reply.

(a) Whenever in the course of any inquiry it appears to the presiding inspector
that the examination of a witness is necessary and that the attendance
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of such witness cannot be procured without a measure of delay, expense or
inconvenience which in the circumstances would be unreasonable, the

presiding inspector may dispense with such attendance and may appoint

a person to be a commissioner to take the evidence of such witness,

whether within or outside the Republic, in regard to such matters or facts as the
presiding inspector may indicate.

(c) Any person referred to in subsection (5)(b) may in person or through a
representative, advocate or attorney appear before such commissioner in order to
examine the said witness.

(d) The evidence recorded in terms of this subsection shall be admissible in evidence
at the inquiry.

At the conclusion of an inquiry under this section, the presiding inspector shall compile

a written report thereon.

The evidence given at any inquiry under this section shall be recorded and a copy

thereof shall be submitted by the presiding inspector together with his or her report to

the chief inspector, and in the case of an incident in which or as a result of which any

person died or was seriously injured or became ill, the presiding inspector shall submit a

copy of the said evidence and the report to the chief inspector.

(10A)The chief inspector shall submit the report to the National Prosecuting Authority within

an
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whose area of jurisdiction such incident occurred, within 90 days of the conclusion of
the inquiry;

Nothing contained in this section shall be construed as preventing the institution of
criminal proceedings against any person or as preventing any person authorized thereto
from issuing a warrant for the arrest of or arresting any person, whether or not an
inquiry has already commenced.

Upon receipt of a report referred to in subsection (10), the National Prosecuting
Authority shall deal therewith in accordance with the provisions of the Inquests Act,
1959 (Act No. 58 of 1959), or the Criminal Procedure Act, 1977 (Act No. 51 of 1977), as
the case may be.

An inspector presiding at any formal inquiry shall not incur any civil liability by virtue of
anything contained in the report compiled in terms of subsection (9).

The provisions of section 32 shall not affect the provisions of any law requiring and
regulating inquests or other inquiries in case of death resulting from other than

natural causes, and in respect of each incident referred to in that section in which or

in consequence of which any person has died there shall be held, in addition to an
inquiry under the said section, such inquest or inquiry as is required by any such law,
but an inquiry under the said section and an inquest held by a judicial officer under the
Inquests Act, 1959 (Act No. 58 of 1959), may be held jointly.

At such a joint inquiry and inquest the judicial officer shall preside and thereupon the
provisions of the Inquests Act, 1959, shall apply, but the inspector and the judicial officer
shall each make the report required of them by section 32 (9) and that Act, respectively.
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No person shall, in relation to any investigation or inquiry held in terms of section 31 or

32:

(a) without reasonable justification fail to comply with a lawful direction, subpoena,
request or order issued or given by the inspector or presiding inspector;

(b) refuse or fail to answer any question lawfully put to him or her by the inspector
or presiding inspector: Provided that no person shall be obliged to answer any
guestion whereby he or she may incriminate himself or herself;

(c) inany manner whatsoever advise, encourage, incite, order or persuade any person
who has been directed, subpoenaed, requested or ordered to do something by the
presiding inspector, not to comply with such direction, subpoena, request or order
or in any manner prevent any person from doing so;

(d) refuse or fail, when required thereto by the presiding inspector, to furnish him or
her with the means or to render the necessary assistance for holding such inquiry;

(e) refuse or fail, when required thereto by the inspector or presiding inspector, to
attend a meeting, an investigation or an inquiry;

(f) intentionally insult the inspector or presiding inspector or an assistant or
intentionally interrupt the proceedings thereof; or

(g9) refuse or fail, when required thereto by the inspector or presiding inspector to
provide any information or produce a book, item, document or item which is within
a person‘s possession or control.

A person aggrieved by a decision taken by an inspector in relation to a notice or and a

directive served, under a provision of this Act, may appeal against such decision to the

chief inspector;

A person who wishes to appeal in terms of subsection (1), shall within 14 days after the

delivery of the inspector’s decision, lodge an appeal with the chief inspector in writing,

setting out clearly the grounds on which the appeal is based;

The chief inspector shall, after considering the grounds of the appeal and the

inspector’s reasons for the decision:

(a) confirm, set aside or vary the decision; or

(b) substitute the decision with any other decision deemed appropriate under the
circumstances.

A person aggrieved by a decision taken by the chief inspector under section 35 or in the
exercise of any power under this Act, may apply for such decision to be reviewed by the
High Court.

The High Court may confirm, set aside or vary the decision or substitute the decision
with another decision.

A person who wishes to review a decision referred to in subsection (1), shall, within 60
days after the delivery of the chief inspector’s decision, lodge the application with the
registrar of the High Court in accordance with the rules of the High Court.
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An appeal or review under section 35(1) or 35A(1) in connection with a prohibition
imposed under section 30(1)(a), (b) or (c) does not suspend the operation of such
prohibition.

Despite subsection (1), the High Court may suspend the operation of the decision being
appealed against, pending the determination of the matter, if there are reasonable
grounds for doing so.

Subject to the provisions of the Promotion of Access to Information Act, 2000 (Act
No 2 of 2000), whenever an inspector performs any function in terms of section 31
or the presiding inspector conducts an inquiry in terms of section 32 and is required
by the provision of this Act to supply information or report to a health and safety
representative, health and safety committee or third party, the inspector or presiding
inspector:

(a) shall not disclose information that is private or personal information relating to
an employee, unless the employee consents in writing to the disclosure of the
information; and

(b) is not required to supply any information that is:

i. legally privileged, and
ii. confidential and, if disclosed, may cause substantial harm to an employee or
the employer.

No person shall disclose any information concerning the affairs of another person

obtained in carrying out specified functions in terms of this Act, except:

(a) If the information is disclosed in compliance with the provisions of any law;

(b) for the purposes of the administration of justice;

(c) atthe request of a health and safety representative or a health and safety
committee entitled thereto, where such request is made in writing, clearly
specifying the reasons for the request;

(d) where the information is disclosed to enable a person to perform any function in
terms of this Act, or

(e) where the person is ordered to disclose the information by a court.

Whenever an employee does or omits to do any act which it would be an offence in
terms of this Act for the employer of such employee or a user to do or omit to do, then,
unless it is proved that:

(a) in doing or omitting to do that act the employee was acting without the
connivance or permission of the employer or any such user;

(b) it was not under any condition or in any circumstance within the scope of the
authority of the employee to do or omit to do an act, whether lawful or unlawful,
of the character of the act or omission charged; and

(c) all reasonable steps were taken by the employer or any such user to prevent
any act or omission of the kind in question, the employer or any such user shall
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be presumed to have done or omitted to do that act, and shall be liable to be
convicted and sentenced in respect hereof; and the fact that he or she issued
instructions forbidding any act or omission of the kind in question shall not, in
itself, be accepted as sufficient proof that he or she took all reasonable steps to
prevent the act or omission.
The provisions of subsection (1) shall mutatis mutandis apply in the case of a
mandatary of any employer or user, except if the parties have agreed in writing to the
arrangements and procedures between them to ensure compliance by the mandatary
with the provisions of this Act.

If a person commits a breach of this Act, the inspector may by written notice to that
person impose an administrative fine in accordance with Schedule 2;

An administrative fine may, instead of a criminal prosecution, be imposed on a person
who becomes liable to prosecution for any breach of this Act;

An inspector shall serve a copy of the written notice contemplated on subsection (2) on
the employer, self-employed person or person who conducts a business or undertaking
concerned;

The amount of the fine stipulated in the notice referred to in subsection (2) may not
exceed the amount;

(a) prescribed for the offence; and

(b) which a court would presumably have imposed in the circumstances.

An administrative fine imposed in terms of subsection (1) shall be paid to the Director-
General of the Department of Labour on or before a date stated in the notice referred to
in that subsection.

Sections 56, 57 and 57A of the Criminal Procedure Act, 1977 (Act No. 51 of 1977) apply,
subject to such modifications as the context may require, to the written notice referred
to in this section.

An employer, chief executive officer, manager, agent or employee commits an offence
by contravening or failing to comply with a provision of this Act, thereby causing a

person’s:

(a) death;

(b) permanent disablement; or
(c) illness.

The chief executive officer, manager, agent or employer of the employee commits an
offence by performing or omitting to perform an act, if the act or omission falls within
the scope of the authority or employment of the employer or employee concerned.

A person who:

(a) hinders or obstructs an inspector in the performance of the inspector’s functions;

(b) refuses or fails to comply with any requirement or request made by an inspector in
the performance of the inspector’s functions;
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(c) persuades an inspector to accept a bribe; or

(d) assaults or swears or victimises an inspector in the performance of the inspector’s
functions

commits an offence.

No person may prevent an inspector from entering the premises where work is being

performed, during normal working hours.

A person who wilfully furnishes a record, information, application or other document
or makes a statement, which is false in any material respect, under this Act, commits an
offence.

A person who, having been directed or summoned to attend a meeting, inspection,
investigation or inquiry given in terms of section 34, respectively:
(a) without sufficient cause, fails:

i to appear at the time and place specified; or

ii. to remain in attendance until excused by the inspector or presiding inspector
at the meeting, inspection, investigation or inquiry;

(b) attends as required, but without sufficient cause:
i fails to comply with an instruction in terms of section 31(1A); or
ii. refuses to be sworn in or to make an affirmation; or
(c) attends as required and having been sworn in or having been affirmed:

i without sufficient cause, fails to answer any question fully and to the best of
that person’s knowledge and ability: Provided that the person is made aware
of the law relating to privilege; or

ii. gives evidence, knowing or believing it to be false,

commits an offence.

A person, commits an offence, if that person, contravenes or fails to comply with any:

(a) provision of this Act;

(b) condition of an exemption in terms of section 40(1);

(c) reqguirement to produce a book, item, document or thing under the person’s
control; and

(d) request to answer to the best of the persons knowledge and ability any question
which an inspector may put to the person.

A person commits an offence when the person:

(a) wilfully furnishes to an inspector information which is false or misleading;

(b) presents himself or herself as an inspector;

(c) tampers with or discourages, threatens, deceives or in any way unduly influences
any person with regard to evidence to be given;

(d) fails to produce a book, item, document or thing before an inspector or presiding
inspector in terms, of section (31), (32), (33) or (34);
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(e) prejudices or influences the proceedings or findings, of an investigation or inquiry
in terms of sections (31) or (32);

(f) tampers with or misuses any health and safety equipment installed or provided to
any person by an employer or user;

(g) fails to use any safety equipment at a workplace or in the course of employment
or in connection with the use of plant or machinery, which was provided by an
employer or such a user; an

(h) wilfully or recklessly does anything at a workplace or in connection with the use of
plant or machinery which threatens the health or safety of any person.

(1) A person convicted of an offence in terms of a section indicated in Schedule 1, may be
sentenced to a fine or to imprisonment for a period not exceeding the period mentioned
in the Schedule 1.

(2) A person convicted of an offence in terms of this Act for which no penalty is otherwise
or expressly determined, may be sentenced to a fine of RIOO 000 or to imprisonment
for a period not exceeding one year, or to both.

(1)  Whenever in any legal proceedings in terms of this Act it is proved that a person
was present on or in any premises, that person shall, unless the contrary is proved,
be presumed to be an employee in terms of section 83A of the Basic Conditions of
Employment Act, 1997 (Act No. 75 of 1997);

(2) In the absence of satisfactory proof of age, the age of a person shall, in any legal
proceedings in terms of this Act, be presumed to be that stated by an inspector to be
the probable age of the person; but any person having an interest who is dissatisfied
with that statement of opinion may, at that person’s expense, require that the person
whose age is in question appear before and be examined by a district surgeon, and a
statement contained in a certificate by a district surgeon who examined that person as
to what in the district surgeon’s opinion is the probable age of that person shall, but
only for the purpose of the said proceedings, be conclusive proof of the age of that
person.

(3) In any legal proceedings in terms of this Act, a statement or entry contained in any
book or document kept by any employer or user or by the employee or mandatary, or
found on or in any premises occupied or used by that employer or user, and any copy
or reproduction of any such statement or entry, shall be admissible in evidence against
such person as an admission of the facts set forth in that statement or entry, unless it
is proved that that statement or entry was not made by that employer or user or by
any employee or mandatary of that employer or user within the scope of such person’s
authority.

(4) Whenever in any legal proceedings in terms of this Act it is proved that any untrue
statement or entry is contained in any record kept by a person, he or she shall be
presumed, until the contrary is proved, wilfully to have falsified that record.

(5) (@) Whenever at the trial of a person charged with a contravention of section 22
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it is proved that the accused sold or marketed any article, substance, plant,
machinery or health and safety equipment contemplated in that section, it shall
be presumed, until the contrary is proved, that the article, substance, plant,
machinery or health and safety equipment did not at the time of the sale or
marketing thereof comply with the said requirements.

(b) At any trial any document purporting to be a certificate or statement by an
approved inspection authority and in which it is alleged that the article, substance,
plant, machinery or health and safety equipment forming the subject of the charge
complies with the requirements prescribed in respect thereof or with any particular
standard, shall on its mere production at that trial by or on behalf of the accused
be accepted as prima facie proof of the facts stated therein.

Notwithstanding the provisions of section 28 of the Standards Act, 2008 (Act No. 8

of 2008), whenever in any legal proceedings in terms of this Act the question arises

whether any document contains the text of a health and safety standard incorporated

in the regulations under section 44, any document purporting to be a statement

by a person who in that statement alleges that the person is an inspector and that

a particular document contains the said text, shall on its mere production at those

proceedings by any person be prima facie proof of the facts stated therein.

The records to be kept by a health and safety committee in terms of section 20(2),

including any document purporting to be certified by an inspector as a true extract

from any such records, shall on the mere production at any legal proceedings by any
person be admissible as evidence of the fact that a recommendation or report recorded
in such records was made by a health and safety committee to an employer or inspector
concerned.

The Minister may, for such period and on such conditions as may be determined by him,
exempt an employer or user or any category of employers or users, generally or with
respect to a particular employee or category of employees or users or with respect to
any matter, from a provision of this Act or a provision of a notice or direction issued
under this Act.

The period for which exemption may be granted under subsection (1) may commence

on a date earlier than the date on which exemption is granted, but not earlier than the

date on which application for such exemption was made to the Minister.

An exemption under subsection (1) shall:

(a) inthe case of the exemption of a particular employer or user, be granted by issuing
to the employer or user a certificate of exemption in which the employer’s name
and the scope, period and conditions of the exemption are specified;

(b) inthe case of the exemption of a category of employers or of a category of such
users, be granted by the publication in the Gazette of a notice in which that
category of employers or users is described and the scope, period and conditions
of the exemption are specified: Provided that the Minister may grant exemption:

i to an organisation of employers or an organization of users in accordance
with the requirements of either paragraph (a) or paragraph (b);
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ii. from a health and safety standard incorporated in the regulations under
section 44, in any manner which the Minister may deem expedient.
A certificate of exemption contemplated in subsection (3)(a) and a notice contemplated
in subsection (3)(b) may at any time be amended or withdrawn by the Minister.
An exemption under subsection (1) shall lapse:
(a) upon termination of the period for which it was granted,;
(b) upon withdrawal of the relevant certificate or notice under subsection (4).
An application for exemption shall be finalized within 30 days.

A provision of this Act or a condition specified in any notice or direction issued
thereunder or subject to which exemption was granted to any person under section
40, shall not be affected by any condition of any agreement, whether such agreement
was entered into before or after the commencement of this Act or before or after the
imposition of any such condition, as the case may be.

The Minister may delegate any power conferred to the Minister by or under this Act,
except the power contemplated in section 43, to an officer.

A delegation under subsection (1) shall not prevent the exercise of the relevant power
by the Minister.

The Minister may authorize any provincial administration or local authority to perform
any function referred to in this Act.

An authorisation under subsection (3) shall not prevent the performance of the relevant
function by the Minister, the chief inspector or an inspector, as the case may be.

The Minister may make regulations:

(a) as to any matter which in terms of this Act shall or may be prescribed;

(b) which in the opinion of the Minister are necessary or expedient in the interest of
the health and safety of persons at work or the health and safety of persons in
connection with the use of plant or machinery, or the protection of persons other
than persons at work against risks to health and safety arising from or connected
with the activities of persons at work, including regulations as to:

i the planning, layout, construction, use, alteration, repair, maintenance or
demolition of buildings;

ii. the design, manufacture, construction, installation, operation, use, handling,
alteration, repair, maintenance or conveyance of plant, machinery or health
and safety equipment;

iii.  the training, safety equipment or facilities to be provided by an employer or
user, the person to whom and the circumstances in which it is to be provided
and the application thereof;

iv.  the health or safety measures to be taken by an employer or user;

V. the occupational hygiene measures to be taken by an employer or user;
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vi. any matter regarding the biological monitoring or medical surveillance of
employees;

vii. the production, processing, use, handling, storage or transport of, and the
exposure of employees and other persons to, hazardous articles, substances
or organisms or potentially hazardous articles, substances or organisms,
including specific limits, thresholds or indices of or for such exposure;

viii. the performance of work in hazardous or potentially hazardous conditions or
circumstances;

ix. the emergency equipment and medicine to be held available by employers
and users, the places where such equipment and medicine are to be held,
the requirements with which such equipment and medicine shall comply, the
inspection of such equipment and medicine, the application of first-aid and
the qualifications which persons applying first-aid shall possess;

X. the compilation by employers of health and safety directives in respect of a
workplace, the matters to be dealt with in such directives and the manner
in which such directives shall be brought to the attention of employees and
other persons at such a workplace;

xi. the registration of persons performing hazardous work or using or handling
plant or machinery, the qualifications which such persons shall possess and
the fees payable to the State in respect of such registration;

xii. the accreditation, functions, duties and activities of approved inspection
authorities;

xiii. the consultations between an employer and employees on matters of health
and safety;

Xiv. subject to section 36, the provision of information by an employer or user to
employees or the public on any matter to which this Act relates;

xv. the conditions under which any employer is prohibited from permitting
any person to partake of food or to smoke on or in any premises where a
specified activity is carried out;

xvi. the conditions under which the manufacture of explosives and activities
incidental thereto may take place;

as to the preventive and protective measures for major hazard installations with

a view to the protection of employees and the public against the risk of major

incidents;

as to the registration of premises where employees perform any work or where

plant or machinery is used and the fee payable to the State in respect of such

registration;

whereby provision is made for the continuation of any registration under this Act;

as to the registration of plant and machinery and the fee payable to the State in

respect of such registration;

as to the establishment of one or more committees for the administration of a

provision of the regulations, the constitution of such committees, the functions of

such committees, the procedure to be followed at meetings of such committees,
the allowances which may be paid to members of such committees from money
appropriated by Parliament for such purpose and the person by whom such
allowances shall be fixed;
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(h) prescribing the records to be kept and the returns to be rendered by employers
and users and the person or persons to whom such returns shall be rendered;
(i) as to the designation and functions of health and safety representatives and health
and safety committees and the training of health and safety representatives;
(j) as to the activities of self-employed persons; and
(k) as to any other matter the regulation of which is in the opinion of the Minister
necessary or desirable for the effective carrying out of the provisions of this Act.
(1)  the classification and labelling of hazardous chemical substances in the workplace;
(m) the consultations and negotiations to conclude collective agreements between
an employer, employees and representative trade unions on matters of health and
safety;
No regulation shall be made by the Minister except after consultation with the Council,
and no regulation relating to State income or expenditure or to any health matter shall
be made by the Minister except after consultation with the Minister of Finance and the
Minister of Health, respectively.
In making regulations the Minister may apply any method of differentiation that the
Minister may deem advisable: Provided that no differentiation on the basis of race or
colour shall be made.
A regulation may in respect of any contravention thereof or failure to comply therewith
prescribe a penalty of a fine to a maximum of R 5 000 000 or imprisonment for a
period not exceeding five years or both.

(4A) The Minister may by regulation specify offences in terms of this Act in respect of which

©)

M

2

alleged offenders may pay a prescribed admission of guilt fine instead of being tried by
a court for the offence.

A regulation made under section 35 of the Machinery and Occupational Safety Act, 1983
(Act No. 6 of 1983), which was in force immediately prior to the commencement of this
Act and which could have been made under this section, shall be deemed to have been
made under this section.

The Minister may by notice in the Gazette incorporate in the regulations a South African
National Standard or any provision thereof that has been published in terms of section
28 of the Standards Act 2008 (Act No. 8 of 2008) in respect of a commodity, product
or service which may affect health or safety by referring to the title and number.

If the South African National Standard or provision thereof contemplated in subsection
(M is amended, the amended South African National Standard is deemed to be
incorporated;

(2A) Any South African National Standard or any provision thereof incorporated in terms of

3

subsection (1) may be withdrawn;

Any South African National Standard or a provision incorporated in the regulations
under subsection (1) shall for the purposes of this Act, in so far as it is not repugnant to
any regulation made under section 43, be deemed to be a regulation, but not before the
expiry of two months from the date of incorporation thereof.
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The chief inspector may in writing approve an organisation, that has been accredited
by the SANAS in terms of the Accreditation for Conformity Assessment, Calibration and
Good Laboratory Practice Act, 2006 (Act No. 19 of 2006), as an approved inspection
authority for specifically defined work.
An approved inspection authority referred to in subsection (1) shall have specialised
knowledge and equipment to:
(a) conduct investigations, tests, sampling or analyses as the approved inspection
authority may consider necessary; and
(b) make specific findings, purporting to be objective findings, as to:
i the health of any person;
ii. the safety or risk to health of any work, article, substance, plant or machinery,
or of any condition prevalent on or in any premises; or
iii.  the question of whether a particular standard has been or is being complied
with, with respect to any work, article, substance, plant or machinery, or
with respect to work or a condition prevalent on or in any premises, or with
respect to any other matter,
and by issuing a report, stating such findings, to the person to whom the service is
rendered.
The chief inspector may at any time request information from an approved inspection
authority in a prescribed format for the purposes of the administration of this Act.
An approved inspection authority may be required to operate within a prescribed
guideline as may be determined by the chief inspector from time to time.
An approved inspection authority shall be subjected to an annual audit by an inspector.
An approved inspection authority shall, in the prescribed format, report to the chief
inspector every six months on all activities relating to the approval granted and all
recommendations made to the employer.
The chief inspector may, in writing, at any time withdraw the approval of an approved
inspection authority.

Unless another method is prescribed, a notice under this Act shall be served:

(a) by delivering a copy thereof to the person upon whom it is to be served;

(b) by leaving such a copy at the usual place of residence or business of such a
person; or

(c) by sending such a copy by registered post to the usual place of residence or
business of such a person.

Notwithstanding anything to the contrary contained in any law:
(a) a magistrate’s court shall have jurisdiction to impose any penalty or to make any
order provided for in this Act.
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The Labour Court or High Court has exclusive jurisdiction to determine a particular
dispute about the interpretation or application of any provision of this Act, except
where this Act provides otherwise.

The Labour Court has no jurisdiction in respect of offences in terms of this Act.

If any question of law arises concerning the application of this Act, the Director-General
may or at the request of a party with sufficient interest in this matter, state a case for
decision by the High Court.

The Director-General shall set out in the stated case:

(a) the facts that were found to be prove; and

(b) the view of the law which was adopted in relation to those facts.

If the Director-General has any doubt as to the correctness of a decision given by the
High Court, regarding a question of law, concerning the application of this Act, the
Director-General may submit such a decision to the Supreme Court of Appeal.

This Act shall bind the State.

In so far as any provision of the Explosives Act, 1956 (Act No. 26 of 1956), is repugnant
to a provision of this Act the provisions of this Act shall apply.

The Machinery and Occupational Safety Act, 1983 (Act No. 6 of 1983), the Machinery
and Occupational Safety Amendment Act, 1989 (Act No. 40 of 1989), and the Machinery
and Occupational Safety Amendment Act, 1991 (Act No. 97 of 1991), are hereby
repealed.

This Act is called the Occupational Health and Safety Amendment Act, 2019, and
takes effect on a date to be determined by the State President by proclamation in the
Gazette.

Insertion of Schedules 1and 2 to Act 85 of 1993
The principal Act is hereby amended by the insertion of the following schedules.

This schedule sets out the maximum fine that may be imposed in terms of this Act for
the contravention of certain provisions of this Act.
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Table 8: Schedule 1 - Maximum Fines or Period of Imprisonment that can be Imposed

for Offences

SECTION UNDER WHICH CONVICTED MAXIMUM FINE & PERIOD OF
IMPRISONMENT
2B R 1000 000 or 3 years imprisonment
8 R 5 000 000 or 5 years imprisonment
9 R 5 000 000 or 5 years imprisonment
10 R 1000 OO0 or 3 years imprisonment
12 R 1000 000 or 3 years imprisonment
13 R 200 00O or 2 years imprisonment
14 R 1000 000 or 3 years imprisonment
15 R 1000 OO0 or 3 years imprisonment
16 R 1000 000 or 3 years imprisonment
17(1); 17(4) R 1000 OO0 or 3 years imprisonment
18(3) R 1000 000 or 3 years imprisonment
22 R 500 00O or 3 years imprisonment
30(2) R 500 00O or 3 years imprisonment
31(1B) R 1000 OO0 or 3 years imprisonment
34 R 5 000 000 or 5 years imprisonment
36 R 500 00O or 3 years imprisonment
37 R 5 000 000 or 5 years imprisonment
38 R 5 000 000 or 5 years imprisonment
40 R 1000 00O or 3 years imprisonment
41 R 1000 OO0 or 3 years imprisonment
42 R 1000 00O or 3 years imprisonment

Table 9: Administrative Fines

SECTION CONTRAVENED MAXIMUM FINE

7 R50 000

19(1) R50 000

20(4) R50 000

21 R50 000

24(1);(2) R25 000

25 R50 000

29(3) R25 000

30(6) R50 000
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